
-
Consensual 
or
Non-
consensual

Real or
Personal
Property

Title-transfer or
Hypothecation

Legal or 
Equitable Interest 

Mortgage Consensual. Can be over real 
(land or buildings) 
or personal 
property (like 
chattels).

Title-transfer. The 
owner of the property 
transfers legal title/
ownership to the bank, 
but they still retain 
beneficial/equitable 
ownership of the 
house as they have 
the right to have it 
transferred back to 
them (equity of 
redemption)

It could be either. When a 
transfer occurs that fails to 
satisfy the necessary legal 
formalities to satisfy a legal 
mortgage it will be instead be 
considered an equitable 
mortgage

A legal mortgage involves the 
transfer of legal ownership, 
while an equitable mortgage 
involves the transfer of the 
equitable ownership to the 
mortgagee.

Charge Consensual. Both. Hypothecation. Equitable Interest.

Pledge Consensual. Personal Property. 
Cannot take over 
real property as 
you cannot 
physically move/
transfer a house.

Hypothecation. No 
transfer of title, just of 
possession.

Legal Interest.

Possess
ory lien

Non-
Consensual. 
Arises by 
operation/
implication of 
law.

Personal Property.
Normally can only 
take a possessory 
lien over tangible 
personal property.

Technically not 
hypothecation or title 
transfer.  No right to 
sale, only the right of 
defence.

Legal interest.

NB the court may impose an 
equitable lien in certain 
situations when it makes sense 
and is fair, however this lien is 
not dependent on possession.

Possessory or
Non-possessory

Power of Sale Legal terms used to 
describe secured party 
and grantor

Mortgage Non-possessory. Yes, a remedy for the default of 
payment is the power of sale.

e.g. mortgagee and
mortgagor

Charge Non-possessory. Yes. 
The right to/not to sell is written in 
each individual contract. If it isn’t 
expressly in the contract, it can be 
implied in, just have to go to court.

Chargee and chargor 
(one who’s property it is).

Pledge Possessory. Yes, they pledgee has the right to 
sale.

Pledgee and Pledgor 
(one who’s property it is).

Possessory 
Lien

Possessory. No power of sale.

Exception: If the statute gives you 
the power to sale e.g. inn-keepers.

Lienor/lien holder ad line 
(opposite to the rest)



Retention of Title (ROT) Arrangements
Apart from the four main types of traditional securities covered above, there are many types of transactions 
that function as securities even though they are not traditionally regarded as securities.
- Involve retention of title by secured party to secure repayment of a debt instead of grant of security 

interest, and as such, not classified as security interests under general law
- Main types of ROT arrangements are hire purchase, lease, consignment and sale of goods on reservation 

of title terms (‘Romalpa clause’)
- Where the arrangement involves personal property, it is now classified as a security interest under PPSA 

because they function as security interests

Types of ROT Arrangements
(a) Hire Purchase
- A contract for hire of goods for a fixed period. The hirer pays a fixed rental at regular intervals over the 

duration of the hire purchase agreement
- Unlike a buyer in a conditional sale, the hirer has an option, but not an obligation, to purchase the goods.
- A hire purchase transaction usually involves three parties: the seller, buyer and the financier. Instead of 

selling direct to the buyer, the seller sells the goods to the financier who in turn hires the goods to the 
buyer. 

- The financier becomes the owner of the goods and the buyer the hirer of the goods. The hirer does not 
own the goods until the last hire rental has been paid, which is when the hirer exercises his or her option 
to purchase the goods. 

(b) Lease
- Sometimes a person may only need to use goods without owning them. A lease of goods is essentially a 

contract for hire of goods. Goods are bailed by one person (lessor) to another (lessee) in exchange for 
payment of a rent.

- the lessee has neither an option nor obligation to purchase the goods
- Leases can be classified into operating leases and finance leases. An operating lease is one where the 

goods are leased to a number of lessees in sequence for short periods. Responsibility for maintaining the 
goods usually rest with the lessor.

- A finance lease, on the other hand, is usually for a much longer period and covers the working life of the 
goods. There is only one lessee and responsibility for maintaining the goods rests on the lessee.

(c) Consignment
- A business enterprise (consignor) may deliver goods to another person (consignee) to hold as bailee, but 

on terms that the consignee is to buy the goods if it notifies its intention to do so and that it is deemed to 
have elected to buy the goods if it fails to return them within a given time, or sells them.

(d) Sale on reservation of title terms “Romalpa Clause”
- A popular form of title retention arrangement among suppliers is the sale of goods under retention of title 

clause
- A typical Romalpa clause will provide for the seller to retain title of the goods until they have been paid for 

in full
- The buyer will usually be granted the right to sell the goods, even before payment has been made. To 

ensure that the seller is protected, the clause may also lay claim to the proceeds of any sub-sale.  So 
while the buyer will be able to pass good title to a sub-buyer, the buyer is obliged to account to the seller 
the proceeds of sale.


