
LECTURE 1
INTRODUCTION TO INTERNATIONAL COMMERCIAL LAW: BASIC PRINCIPLES AND THE BIG PICTURE

Defining International Commercial Law
- International commercial law, is the law that regulates commercial activities which cross the boundaries of 

national States or which concern parties who have their place of business in different states
- Classifying something as international or domestic is very important as they are treated differently by the 

law
- International lawyers must deal with and understand multiple jurisdictions and law systems
- They figure out how best to facilitate trade and commerce in the pursuit of profits and trade across borders
- It is equally as important to understand different cultural backgrounds in negotiating different contracts
- to facilitate commerce, it is necessary to understand both the trade you’re working in and your client’s 

specific trade interests

Key Concepts of International Commercial Law
- Party autonomy
- No protectionism
- Commercial sense
- Internationalisation
- Private vs Public law
- Multiplicity of contracts
- Commercial morality
- Pacta Sunt Servanda

Party Autonomy; freedom to contract
- Party autonomy holds that the contract made between two parties should be respected, that parties should 

be allowed to govern their agreement between them.
- As such, understanding the intent of the parties is fundamental to understanding what was actually 

agreed.
- Party autonomy suggests that there should be very little mandatory law applied to international 

commercial transactions. This stems from the laissez-faire notion that business should be left alone; that it 
will sort itself out.

- Phrases such as “unless otherwise agreed” are commonly used (very little is mandatory)

Restrictions to Party Autonomy:
- The extent to which autonomy is respected depends on various laws. There are two main restrictions to 

party autonomy; mandatory law and public policy.
- Mandatory law:

- No contractual freedom when there is mandatory law, it overrides party autonomy. However, there is 
very little mandatory law in international commercial law.

- Examples of mandatory law:
- Implied terms in the Sale of Goods Act via the UCTA (Unfair Contract Terms Act - UK statute)

- This dictates that if a contract takes away an implied term, e.g. protection for buyer, this term in 
the contract will be void

- Section 11.3 of COGSA (Carriage of Goods by Sea Act)
- between shipper and carrier (important in Australia as we’re an island)
- will be focussed more later in unit



- Public Policy:
- Unwritten law
- It is a protection of social norms or expectations, if a law/case threatens to go against a social norm, 

the judge may overrule it on the grounds of “public policy”
- This can be an issue in ICL (International Commercial Law) if we are unaware of the social norms in 

other countries
- Example of public policy:

- Child labour in Australia: We do not have laws against child labour, but in Australia it goes against 
our norms so the judge can and should overrule a case that promotes it on the grounds of public 
policy

Sources of International Trade Law
- Party autonomy dictates that in the absence of mandatory law, the sources of international trade law are:

- The Contract (of sale, of shipping, of finance, of...etc) 
- Express and Implied Terms, including any established trade usage (unwritten, unmodified - just an 

assumption)
- Otherwise applicable (non-mandatory) law
- Common law, including its principles
- Customary law

- “Conscious or unconscious parallelism, a body of codified and un-codified principles and rules which 
cross national borders” (Goode, Roy)

- An example of codified customary law is the UNIDROIT or PECL.
- Significant for trade law; they are produced in trade where the rules are needed by the people who 

apply them. They can be in the form of standard business practice or standard form contracts.
- Customary law is often respected by courts even where the parties have not specifically agreed to 

apply them through contract terms or choice of law e.g. the CISG hierarchy makes it clear that trade 
usage supersedes the convention by way of Article 9

- Non-legal standards, such as quality, etc.

Gap Filling Law
- this supplements/adds to/enhances party autonomy e.g. when a contract is ambiguous
- However, gap filling law is overruled by;

- mandatory law,
- intent, and
- trade practices

No Protectionism
- This concept suggests that each party should be treated as equal before the law, there should be no  

protection of one party against the other

Commercial Sense
- Commercial (common) sense essentially means interpreting law in the context of business
- For example, where there are two possible interpretations of a contractual term, the court is entitled to 

prefer the interpretation which is consistent with business common sense and to reject the other. They 



must also interpret what the parties could reasonably be expected to have wanted to agree to in the light 
of commercial reality.

- It dictates what parties may have a right to expect and a right to assume in certain transactions.
- In a given situation, a decision may unfair for the parties, but having commercial sense means to 

understand why that must be the case in a commercial context
- e.g. the curvature of cucumbers must not go past a certain angle in certain regulations; commercially 

this makes sense as it reduces transportation costs (you can fit more cucumbers in a container if they 
are straight)

Internationalisation
- Commercial law has been globalised and transnationalised. As such there has been an attempt to create 

shared rules to regulate commercial markets; this reduces costs, enables certainty, reliability etc.
- There are many different forms/types of uniform commercial law e.g. industry driven regulation, non-

traditional origin, not required by law etc.


