
Cases 
A 
Adeels Palace Pty Ltd v Moubarak (2009) CLR* 4.1.3 4.2.5   High Court 
 
Facts: 
• Respondent was shot by a gunman on Appellant’s premises (a 

restaurant/nightclub) 
• Claimed that Appellant had negligently neglected to provide sufficient 

security staff 
 
Issue: 
But for the store owners' negligent act (failing to provide greater security on 
the door), would the shooting not have taken place? (Factual Causation) 
 
Judgement: 
• Despite March v Stramare, there are some cases where the ‘but for’ 

test is sufficient: 
◦ ‘It is sufficient to observe that, in cases where the Civil Liability Act 

or equivalent statutes are engaged, it is the applicable statutory 
provision that must be applied' 

• Prepared to assume appellant had negligently failed to provide enough 
security, however: 

• Respondent failed to prove that the shooting would not have 
happened but for Appellant’s negligence, therefore the negligence 
was not a factual cause of Respondent’s harm.  

 
Importance: 
• Famous 2008/2009 High Court Omission Case 
• Set out the ‘but for’ test - 
 Despite March v Stramare, there are some cases where the ‘but 

for’ test is sufficient. 
 P must show on the balance of probabilities that in a hypothetical 

world where everything is the same but for D’s negligence, the 
harm would not have occurred  

• P failed because they failed to give sufficient facts to show that more 
probably than not, providing security guards would prevent the 
shooting.  

• ** The Courts accelerated the process by skipping the DoC stage and 
saying that the case fails at causation.  

• Can be linked to Modbury: Would assailants have attacked the P if the 
lights of the car park had been left on for longer? 

 Requires making some leaps as to what might theoretically have 
happened in terms of breaching conduct 

 
Alcock v Chief Constable of South Yorkshire Police [1992]  (Hilsborough 
Football disaster) 
 House of Lords used this formula in Hillsborough football disaster in 

deciding whether police officer owed duty to people watching  
	  


