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Chapter 1 – Ethics, Morality and the Legal Profession 
 

Ethics and Morality 
 
General 

- Ethics relates to a set of principles, rules or standards that govern the conduct of a 
person or the members of a profession or organisation 

- R D Francis (1994), Business Ethics in Australia: A Practical Guide: “Ethics may be regarded 
as knowing what is right, doing what is right, and feeling what is right … Ethics … concerns 
explicit codes of conduct as well as value systems. Perhaps a useful definition in this context is 
that ethics is a highly explicit codified form of behaviour designed to produce particular ends 
and act in accordance with particular values” 

- Morals: Are based on a person’s ideals and principles that guide their personal conduct in 
respect of what is right and wrong; rather than morals being connected with what the 
profession sees as correct conduct, they are based on one’s own personal beliefs 

 

Sources of Ethical Obligations 
 
In Australia, the key sources of lawyers’ ethical obligations are… 

- (1) Common Law 
o (a) Contract law 
o (b) Fiduciary law 
o (c) Tort 
o (d) Equity 

- (2) The Regulatory Framework 
o (e) Legislation 
o (f) Regulations 
o (g) Professional Rules 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



(1) Common Law 
 
General 

- The common law concepts require a person to be a person of ‘good fame and character’ and a 
‘fit and proper person’ 

 
(a) Contract Law 

- A lawyer’s relationship with a client is initially governed by the law of contract; the relationship 
begins with the retainer, which is essentially a contract for the lawyer to provide legal 
services to the client 

- A breach of confidentiality may also be enforced under the law of contract 
- Both tort and contract law impose an obligation to exercise reasonable care 

o A lawyer who fails to maintain the required standard of care may face concurrent 
liability in tort and contract 

- A lawyer owes a duty to third parties also, and their conduct is governed by the law of contract, 
tort and equity 

 
(b) Fiduciary Law 

- The relationship between a lawyer and client is a fiduciary one 
 
(c) Tort 

- Both tort and contract law impose an obligation to exercise reasonable care 
- A lawyer who fails to maintain the required standard of care may face concurrent liability in tort 

and contract 
- A lawyer owes a duty to third parties also, and their conduct is governed by the law of contract, 

tort and equity 
 
(d) Equity 

- The law of equity imposes a number of obligations on a lawyer… 
o Disclosure of costs related to providing a legal service to a client 
o The conditions under which a lawyer may act on behalf of a client where a conflict may 

arise 
o Maintaining a client’s confidence and privilege 

- A lawyer owes a duty to third parties also, and their conduct is governed by the law of contract, 
tort and equity 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



(2) Regulatory Framework 
 
(e) Statute 

- Legal Profession Act 2004 (Vic) 
 
(f) Regulations 

- Legal Profession Regulations 2005 (Vic) 
-  

 
(g) Professional Rules 

- Professional Conduct and Practice Rules 2005 (Vic) 
 

Regulatory Bodies 
 
General 

- The Supreme Court of each State/Territory has inherent jurisdiction to control and 
discipline a lawyer upon his or her admission 

- A lawyer who has not met the requisite standards will appear before the Supreme Court in 
disciplinary proceedings 

- The relevant disciplinary bodies in Victoria are… 
o (1) The Legal Services Board 
o (2) The Legal Services Commission 
o (3) The Law Institute of Victoria 
o (4) The Bar Council of Victoria 
o (5) The Victorian Civil and Administrative Tribunal 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Current Face of the Australian Legal Profession: 2011 
Law Society National Profile 

 
In October 2011, there were 59,280 practicing solicitors in Australia… 

- New South Wales (41.4%), followed by Victoria (27.7%) and Queensland (14.3%) 
- Gender 

o 31,422 (54.6%) were male 
o 27,858 (45.4%) were female 

- Age 
o 35.3% were under 35 years 
o 35.3% were 35-49 years 
o 28.9% were < 50 years 
o 48.8% of all female solicitors were aged under 35 years (24.2%) of male solicitors 
o 40.4% of male solicitors were aged over 50 years 15.2% of females 

- Duration of Practice 
o 31.2% had been admitted for 5 years or less 
o 10.5% who had been admitted in the prior year 
o 36.8% had been admitted for 15 years or more 

- Alignment 
o 73.0% of practicing solicitors were working in private practice 
o 14.8% were working as corporate solicitors 
o 9.3% worked with the government 

- Size of Firm 
o 83.4% of private firms operating in Australia were sole practitioner firms (firms with one 

principal) 
o 21.4% of all practicing solicitors were working in large firms (with 21 or more partners) 
o 37.5% were working as sole practitioners 
o 20.7% were working in small firms with 2 to 4 partners 

- Area of Practice 
o 57.2% were practicing within the capital city 
o 26.7% were practicing in a suburban location 
o 12.8% were working in a country or rural area 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Professionalism 
 
General 

- Professionalism can be defined as “… a group pursuing a learned art as a common calling in 
the spirit of public service –– no less a public service because it may incidentally be a means of 
livelihood. Pursuit of the learned art in the spirit of a public service is the primary purpose”: R 
Pound, The Lawyer from Antiquity to Modern Times 

- Free legal services for the benefit of the general public are regarded as pro bono; examples 
include… 

o Volunteering in community legal centres 
o Free legal seminars 
o Membership of community organisation boards 
o Private firms releasing lawyer on a secondment to community based legal 

organisations 
- In January 2013, the National Pro Bono Research Centre reported that… 

o The main constraints in providing pro bono services include… 
§ The capacity of the firm 
§ Insufficeint expertise in relevant areas of the law 
§ Concern about conflict of interest with fee paying clients 
§ Lack fo management or partner support within the firm 

o 60% of pro bono work had bee undertaken for organisations rather than individuals 
 

Public Perceptions of the Australian Legal Profession 
 
General 

- Animosity is generated with representatives on the other side 
- No personal touch with clients; this is exemplified by technical talk and formal setting 
- Few positive experiences of the law are spoken about 
- Clients usually don’t think their lawyer is doing what they want i.e. they are charging too much 
- Consultation fees 
- Poor communication with clients – Law schools are now teaching students to demystify the 

legal processes so clients are able to understand what is going on better 
- Sense that lawyers are ‘part of a club’ 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Facing an Ethical Dilemma 
 
The Queensland Law Society has developed a ‘lawyer compass’ to assist lawyers when considering 
whether their conduct is ethical; does the conduct in question… 

(1) Serve the administration of justice? 
(2) Uphold the rule of law? 
(3) Encourage public confidence? 
(4) Serve the best interest of the client and not be influenced buy other factors including personal 

interest? 
(5) Conflict with the duties of an officer of the court? 
(6) Defend and advance the best interests of the client within the parameters of the duties owed to 

the court? 
(7) Maintain good working relationship with others in the profession? 
(8) Promote access to justice? 
(9) Concern statements, actions or omissions that are deceptive or convey something known to be 

false? 
(10) Relate to competency, knowledge and experience that is appropriate for the advice required? 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Chapter 2 – Admission to Practice 
 
This chapter considers… 

- Admission Requirements 
- Obligation 
- ‘Fit and Proper Person’ Requirements 
- Signing the Roll as a Barrister 

 

Admission Requirements 
 
General 
For Victoria, admission requirements include… 

(1) Education Requirements per LPR (Vic) Rule 2.05: Applicants must have completed the 
equivalent of a full-time Australian law degree, and it must contained the ‘Priestly 11’ 
subjects… 

o (1) Criminal Law 
o (2) Tort Law 
o (3) Contract Law 
o (4) Land and Property Law 
o (5) Equity and Trust Law 
o (6) Administriative law 
o (7) Constitutional Law 
o (8) Civil Procedure 
o (9) Evidence 
o (10) Company Law 
o (11) Legal Ethics 

(2) Training per LPR (Vic) Rules 3.01-3.04: Once a law degree is completed, applicants must 
either… 

o (a) Enrol in a practical legal training course before applying for admission 
o (b) Undertake a legal traineeship (aka articles of clerkship); or 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



(a) Practical Legal Training (PLT) Requirements 
 
Commonwealth 
Uniform Admission Rules 2008 (Cth) (‘UAR 2008’) 

- Look @ book pg 15 
 
Victoria 
 

Requirements  
Legal Profession Act 2004 (Vic)   
Legal (Profession) Admission Rules 2008 
(Vic) 

 

Eligibility  
Suitability  
Academic and Practical Requirements Rules 2.01 and 3.01 
Notice of Intention to Apply 
 

- To be filed not less than three months 
prior to admission 

- The form is set out in Schedule 5 
- Affidavit of Disclosure: Refer to 

Practice Direction No 2 of 2012 
Admission Application Rule 5.02 
Applicant’s Affidavit Rule 5.02: Affidavit in support to be filed not 

less than 21 days prior to admission 
(Schedule 8)  

Annexures to Applicant’s Affidavit 
 

- Rule 5.02(c)(i): Notation regarding 
academic transcript 

- Rule 5.02(c)(ii): Notation regarding 
PLTC 

- Rule 5.02(c)(iv): Original police record 
check 

- Rule 5.02(c)(v): Copy of affidavit of 
disclosure, and notation regarding 
academic conduct report 

- Schedule 9 and Notice No 10 of 
2008: Two certificates as to character 

Board of Examiners Report  
Oath  
Affidavits of Character 
 

Schedule 9 and Notice No 10 of 2008: Two 
certificates as to character 

Filing Fees 
 

- Composite Fee: $345.60  
- Admission: $560 

Overseas Qualified Rule 5.05: Affidavit in support (Schedule 8) 
Overseas Qualifications, Training and 
Experience 

 

Re-Admission  
 
 
 
	



(b) Articled Clerk/Supervised Trainees Requirements 
 
The following table sets out the requirements to supervised trainee or articled clerk positions under the 
following legislation… 

- Cth: Legal Profession National Law, Uniform Admission Rules 2008 
- Victoria: Legal Profession Act 2004, Legal (Profession) Admission Rules 2008 

 
 Commonwealth Victoria 

The Act Section 1.2.1 Section 2.3.2 
The Rules Rule 7 Pt 3, Div 3 
Entering into 
Articles/Traineeship 

 Pt 3, Div 3 

Good Fame and Character - - 
Competency - - 
Documents to be Filed - Rule 5.01: Not less than three 

months prior to admission file 
notice of intention 

Affadavit of Disclosure: 
Practice Direction No 2 of 

2012 
Rule 5.02: Not less than 21 
days prior to admission file 

documents in support 
Supervisor(s) affidavits: 
certificate of compulsory 
elements; other elements 
undertaken with approved 

PLT providers; at time of filinf 
produce training plan 

workbook; affidavit in support 
of application: Schedule 
including annexures as 

described above in the PLTC 
table 

 
 
Suitability Matters 

- Once the educational requirements have been met, applicants may then apply to be admitted 
to practice 

- The admission to practice is administered and regulated in each State and Territory by the 
Supreme Court of the respective State or Territory 

- The Supreme Courts are assisted by an admission board which is the body that essentially 
determines if an applicant meets the character requirements necessary for admission 

o Legal (Profession) Admission Rules 2008 (Vic) Section 2.3.6 and 2.3.10 (Board of 
Examiners) 

 
 
 
 
	


