
STRUCTURE	&	REGULATION	OF	LEGAL	PROFESSION	IN	QLD	
-	The	 legal	profession	 is	governed	by	 legal	 rules	&	ethical	
principles.		The	legal	profession	owes	duties	to:	itself,	legal	
system,	judicial	system	&	public.		
-	There	have	been	enormous	changes	in	the	regulation	of	
the	 legal	 profession	 in	 recent	 years.	 Some	 of	 these	
changes	include:	
• The	adoption	of	uniform	admission	standards	
• Mutual	recognition	of	professional	qualifications	
• National	practising	certificates,	solicitor	corporations	
• Multi-disciplinary	partnerships	

Regulation		
• General	 law	 (ie:	 contract,	 torts,	 agency,	 equity,	
confidentiality)	

• Common	law	rules	directed	to	the	profession		
• Statute	(Legal	Profession	Act	2007)	
• Professional	 rules/	 practice	 rules	 (Barrister	 Conduct	
Rules	2011,	Australian	Solicitors	Conduct	Rules	2012)	

Legal	Professional	Act	2007	
-	s3	LPA		The	main	purpose	of	this	Act	are	as	follows:		
(a)	 to	 provide	 for	 the	 regulation	 of	 legal	 practice	 in	 this	
jurisdiction	in	the	interests	of	the	administration	of	justice	
and	for	the	protection	of	consumers	of	the	services	of	the	
legal	profession	and	the	public	generally	
(b)	 to	 facilitate	 the	 regulation	 of	 legal	 practice	 on	 a	
national	basis	across	State	borders.	
-	LPA	provides	for:	
• a	Legal	Services	Commissioner	s583	
• a	Legal	Services	Commission		s591	
• a	 Tribunal	 s598,	 599	 (this	 used	 to	 be	 the	 Legal	
Practice	Tribunal	until	December	2009)	

• a	Lay	panel		s607	
• a	 Practitioner	 panel	 (consisting	 of	 barristers	 &	
solicitors)	s607	

• The	Legal	Practice	Committee	s619,	621		
• The	Legal	Practitioners	Admissions	Board		s657	
• The	continuation	of	the	Queensland	Law	Society	s677	
(general	powers	s681)	

LPA	reforms	
• Reassures	 complainants	 they	 won’t	 be	 held	 civilly	
liable	 for	making	 their	 complaint	 to	 the	 Commission	
(eg:	in	defamation)	

• Clarifies	 LSC’s	 powers	 in	 relation	 to	 ‘unlawful	
operators’			

• Introduces	 more	 stringent	 costs	 disclosure	 &	 costs	
assessment	regimes		

• Allows	 law	 firms	 to	 adopt	 business	 structures	 other	
than	the	traditional	sole	practitioner	and	partnership	
arrangements	(ie:	can	form	corporations)	

• To	incorporate/	to	take	on	partners	who	are	x	lawyers			
Binding	nature	for	Legal	Profession	rules	
-	 s227	 LPA	 (1)	 Legal	 profession	 rules	 are	 binding	 on	
Australian	legal	practitioners,	Australian-registered	foreign	
lawyers	 and	 government	 legal	 officers	 to	 whom	 they	
apply.	 (2)	 Failure	 to	 comply	with	 legal	 profession	 rules	 is	
capable	 of	 constituting	 unsatisfactory	 professional	
conduct	or	professional	misconduct.	
-	s229(2)	LPA	A	provision	of	legal	profession	rules	does	not	
have	 effect	 to	 the	 extent	 that	 it	 is	 inconsistent	with	 this	
Act/	regulation.		
Solicitor		

-	SR	1.1		These	Rules	apply	to	all	solicitors	within	Australia,	
including	 Australian-registered	 foreign	 lawyers	 acting	 in	
the	manner	of	a	solicitor.		
-	SR	2.1		The	purpose	of	these	Rules	is	to	assist	solicitors	to	
act	 ethically	 and	 in	 accordance	 with	 the	 principles	 of	
professional	conduct	established	by	the	common	law	and	
these	Rules.		
-	 SR	 2.3	 	 Breach	 of	 SR	 is	 capable	 of	 constituting	
unsatisfactory	 professional	 conduct/	 professional	
misconduct	 &	may	 give	 rise	 to	 disciplinary	 action	 by	 the	
relevant	 regulatory	 authority,	 but	 x	 enforceable	 by	 3rd	
party.		
Barrister	
-	BR	9		Except	as	otherwise	provided,	BR	apply	to:	
(a)	 a	 barrister	who	 is	 a	 local	 legal	 practitioner,	 except	 to	
the	extent	that	the	conduct	of	the	barrister	 in	relation	to	
practice	 in	 another	 Australian	 State	 or	 Territory	 is	
regulated	by	Barristers’	Rules	for	that	State	or	Territory;	
(b)	 a	 barrister	 who	 is	 an	 interstate	 legal	 practitioner,	 in	
relation	 to	 practice	 in	 this	 jurisdiction,	 including	 work,	
wherever	performed,	in	relation	to	such	practice		
(c)	a	barrister	who	is	employed	by	the	Crown	or	who	holds	
a	statutory	office	save	that	he	or	she	is	exempt	from	Rules	
15-	 24B	 and	 95-107	 while	 acting	 pursuant	 to	 that	
employment	or	office.	
-	 BR	 10	 BR	 are	 x	 intended	 to	 be	 a	 complete	 or	 detailed	
code	 of	 conduct	 for	 barristers.	 Other	 standards	 for,	
requirements	of	and	sanctions	on	the	conduct	of	barristers	
are	 found	 in	 the	 inherent	 disciplinary	 jurisdiction	 of	 the	
Supreme	Court,	 the	Legal	Profession	Act	2007	and	 in	 the	
general	 law	 (including	 the	 law	 relating	 to	 contempt	 of	
court).	
	
Structure	of	Law	in	Queensland	
• Justice	Department	&	Attorney	General	
• The	Supreme	Court	
• Legal	Services	Commission	and	Commissioner	
• Legal	Practitioners	Admissions	Board	
• Legal	Practice	Committee	
• The	Tribunal	(QCAT)	
• Bar	Association	of	Queensland		
• Queensland	Law	Society	

	
Supreme	Court	(SC)	
-	 s13	 LPA	 Supreme	Court	 retains	 an	 inherent	 jurisdiction	
and	power	 to	 control	&	discipline	 local	 lawyers	 and	 legal	
practitioners.		
-	s35	LPA	Supreme	Court	hears	&	decides	applications	for	
admission	 as	 a	 Legal	 Practitioner.	 SC	 may	 make	 an	
admission	order	 if	the	court	 is	satisfied	that	the	applicant	
is	 eligible	 for	 admission	 &	 fit	 and	 proper	 person	 to	 be	
admitted,	or	otherwise	refuse	the	application.		
-	 s37	 LPA	 Supreme	 Court	 keeps	 the	 rolls	 of	 barristers,	
solicitors	&	legal	practitioners.			
*	s38	LPA	A	person	becomes	an	officer	of	the	SC	on	being	
admitted	to	the	legal	profession	under	the	LPA.	
	
	
Legal	Service	Commission	(LSC)	est	s591	LPA	
-	The	LSC	is	an	independent	statutory	body	whose	primary	
role	 is	 to	 deal	 with	 complaints	 about	 the	 conduct	 of	
solicitors,	barristers	and	law	practice	employees	

-	 The	 Legal	 Service	 Commissioner	 is	 an	 independent	
person	appointed	by	the	Attorney-General.		
-	 The	 LSC	 has	 been	 responsible	 for	 investigating	
complaints	 since	 1	 July	 2004,	 when	 the	 LPA	 2004	
commenced.	
-	Role	of	LSC:	
• Answers	enquiries	about	complaints	
• Receives	complaints	
• Decides	whether	it	has	legislative	authority	to	deal	with	
a	complaint,	and,	if	so,	assesses	it	as	either	a	consumer	
dispute	or	conduct	complaint	

• Mediates	consumer	disputes	
• Investigates	conduct	complaints	
• Initiates	investigations	of	its	own	accord	
• Oversees	 how	 the	 QLS	 and	 BA	 of	 Qld	 investigate	
referred	conduct	complaints	

• Initiates	 disciplinary	 proceedings	 against	 legal	
practitioners		

Legal	Practitioners	Admissions	Board	est	s657	LPA	
-		s39	LPA	The	Legal	Practitioners	Admissions	Board	is	the	
body	 responsible	 for	 assisting	 the	 Supreme	 Court	 in	 the	
admission	of	 legal	practitioners	in	Qld.	The	board	have	to	
consider	whether:	
• the	application	is	made	under	admission	rule	
• the	 applicant	 is	 eligible	 for	 admission	 to	 the	 legal	
profession	under	LPA	

• the	applicant	is	fit	&	proper	person	having	regard	to	all	
suitability	matters		

• other	relevant	matters	
The	Tribunal/	QCAT		est	s598,599	LPA	
-	On	1	Dec	2009	the	Legal	Practice	Tribunal	was	abolished.	
Its	 jurisdiction	 is	 now	 included	 in	 the	 jurisdiction	 of	
Queensland	 Civil	 and	 Administrative	 Tribunal	 (QCAT)	
under	 the	Queensland	 Civil	 and	 Administrative	 Tribunal	
(Jurisdiction	Provisions)	Amendment	Act	2009.		
-	Amendments	to	the	Legal	Profession	Act	2007	contained	
in	 Queensland	 Civil	 and	 Administrative	 Tribunal	
(Jurisdiction	 Provisions)	 Amendment	 Act	 2009	 require	
QCAT	 to	 be	 constituted	 by	 a	member	who	 is	 a	 Supreme	
Court	 judge	 for	hearing	 and	deciding	disciplinary	matters	
for	 legal	 practitioners.	 The	 amendments	 also	 continue	 to	
require	a	member	of	the	practitioner	panel	and	a	member	
of	 the	 lay	 panel	 to	 assist	 in	 legal	 profession	 disciplinary	
proceedings	in	QCAT.	(s599	&	s607	LPA)	
-	QCAT	decides	matters	related	to	legal	practitioner's:		
• disciplinary	proceedings	(→	s456	LPA)		
• extending	a	practising	certificate	
• practising	with	a	conviction		
• suitability	of	legal	practitioner	
-	QCAT	also	review	decisions	made	by:		
• Legal	Practice	Committee	
• Queensland	Law	Society		
• a	regulatory	authority	
	
	
Legal	Practice	Committee	est	s619,621	LPA	
-	The	committee	hears	and	decides	less	serious	cases	that	
will	x	result	in	the	practitioner	being	‘struck	off’	the	roll	or	
suspended	 from	 practice	 →	 decides	 whether	 a	 legal	
practitioner	 is	 guilty	 of	 unsatisfactory	 professional	
misconduct.	(→	s458	LPA)		

-	 The	 committee	 also	 hears	 and	 decides	 disciplinary	
applications	 involving	 law	practice	employees.	→	decides	
whether	a	law	practice	employee	is	guilty	of	misconduct	
-	 The	 committee	has	 an	advisory	 function	 -	monitors	 the	
effectiveness	of	the	legal	profession	rules		
	
Structure	of	the	Profession		
-	 Qld	 has	 inherited	 a	 clear	 rigid	 divided	 profession	
between	Barristers	&	Solicitors.		
Barristers	
-	Barristers	are	 lawyers	who	provide	specialist	services	as	
advocates	 before	 Courts	 and	 Tribunals.	 They	 are	 also	
consultant	legal	advisers.	
-	When	they	are	admitted	to	practice,	barristers	are	sworn	
in	as	 'Officers	of	the	Court'.	Barristers,	through	their	oath	
to	 the	 Court,	 are	 bound	 to	 play	 a	 fundamental	 role	 in	
maintaining	the	rule	of	law.	
-	 Independence:	 they	 practise	 as	 individuals,	 every	
barrister	is	solely	responsible	for	his	or	her	own	work.	
-	 Specialist	 services:	 they	 provide	 important	 functions	 as	
specialist	 advisers,	 draftsmen	 and	 negotiators;	 they	
represent	clients	in	alternative	dispute	resolution,	and	act	
as	mediators,	arbitrators,	referees	or	case	appraisers.		
Bar	 Association	 of	 Qld	 has	 performed	 important	
regulatory	 responsibilities	 under	 the	 LPA	&	 is	 the	 issuing	
authority	 for	 practising	 certificates	 for	 those	 legal	
practitioners	who	wish	to	practise	as	a	barrister.			
-	 Conditions	 for	 obtaining	 a	 Practising	 Certificate	 for	
Barristers	
1. Professional	Indemnity	Insurance	(PII)	
2. Pupillage	
3. Bar	Practice	Course	
4. Continuing	Professional	Development	
Queen's	Counsel/	Senior	Counsel	
-	 Queen's	 Counsel	 (QC)	 and	 Senior	 Counsel	 (SC)	 are	
barristers	of	 seniority	and	eminence	within	 their	areas	of	
practice.	In	Queensland,	Queen's	Counsel	were	appointed	
by	 the	 Governor-in-Council	 upon	 advice	 from	 the	 Chief	
Justice	of	Queensland.			
-	 In	 1994,	 the	 Bar	 Association	 established	 its	 own	
equivalent	rank	of	Senior	Counsel	(SC)	who	are	appointed	
by	 the	 Chief	 Justice	 after	 an	 exhaustive	 process	 of	
consultation	 with	 members	 of	 the	 profession	 and	 the	
judiciary.		
-	Queen's	Counsel	and	Senior	Counsel	appear	as	advocates	
at	trial	or	on	appeal	and	advise	in	particularly	complex	or	
difficult	cases.		
Solicitor	
-	 Solicitor	 “A	 class	 of	 legal	 practitioner,	 generally	
responsible	for	advising	clients	on	legal	matters	preparing	
legal	documents,	representing	clients	in	summary	matters	
and	 instructing	 barristers	 in	 relation	 to	 more	 complex	
advocacy	 work.	 A	 solicitor	 is	 a	 person	 who	 is	 not	 a	
member	 of	 the	 local	 bar	 association	 and	 who	 as	 a	
consequence	 is	 permitted	 direct	 client	 access,	 may	
operate	 in	 partnership	 and	 whose	 activities	 are	 not	
restricted	to	advocacy	or	advice	work.”				
Queensland	Law	Society	(QLS)	est	s677	
-	 The	 QLS	 is	 the	 professional	 body	 for	 the	 state's	 legal	
practitioners.		



-	Any	person	admitted	as	a	solicitor	of	the	Supreme	Court	
of	 Queensland	 is	 eligible	 for	 membership	 of	 QLS,	 and	
associate	 membership	 is	 available	 to	 others	 associated	
with	the	profession	in	Queensland.	
-	To	practice	as	a	solicitor	in	Qld	involves	four	steps:	
1.	Completion	of	an	approved	law	degree		
2.	Completion	of	practical	legal	training	or	Traineeship			
3.	Application	for	admission	to	Roll	of	Legal	Practitioners		
4.	Application	for	a	practising	certificate		
-	 The	 QLS	 is	 responsible	 for	 the	 preservation	 and	
maintenance	of	the	integrity	of	the	profession,	the	issuing	
of	 practising	 certificates	 and	maintaining	 records	 relating	
to	solicitors.	
Admissions	
-	s28	LPA	The	main	purpose	of	admission	of	local	lawyers	
are	(a)	in	the	interests	of	the	administration	of	justice	and	
for	 the	 protection	 of	 consumers	 of	 legal	 services,	 to	
provide	 a	 system	 under	 which	 only	 applicants	 who	 have	
appropriate	 academic	 qualifications	 and	 practical	 legal	
training	and	who	are	otherwise	fit	and	proper	persons	to	
be	 admitted	 to	 the	 legal	 profession	 are	 qualified	 for	
admission	to	the	legal	profession	under	this	Act;		
(b)	 to	 provide	 for	 the	 recognition	 of	 equivalent	
qualifications	 and	 training	 that	 apply	 to	 applicants	 for	
admission	to	the	legal	profession	in	other	jurisdictions.			
Admission:	Elligibility	&	Suitability		
-	 An	 applicant	 for	 admission	must	 provide	 evidence	 that	
he	or	she	has	successfully	completed:	
ü A	 recognised	 academic	 course	 from	 an	 accredited	
institution	&	

ü The	vocational	requirements	
1.	Eligibility	for	admission	to	legal	profession:	
-	s30	LPA	(1)	A	person	is	eligible	for	admission	to	the	legal	
profession	under	LPA	if	the	person-	
(a)	is	a	natural	person	aged	18	yrs	or	more		&		
(b)	 has	 attained	 approved	 academic	 qualifications	 or	
corresponding	academic	qualifications		&		
(c)	 has	 satisfactorily	 completed	 approved	 practical	 legal	
training	 requirements	 or	 corresponding	 practical	 legal	
training	requirements.		
2.	Suitability	for	admission	-	“fit	and	proper	person”	
-	s31	LPA	(1)	A	person	is	suitable	for	admission	to	the	legal	
profession	 under	 LPA	 if	 the	 person	 is	 a	 fit	 and	 proper	
person	to	be	admitted.			(2)	In	deciding	if	the	person	is	a	fit	
and	 proper	 person	 to	 be	 admitted,	 the	 Supreme	 Court	
must	consider:		
(a)	each	of	the	suitability	matters	(→	s9	LPA)	in	relation	to	
the	person	to	the	extent	a	suitability	matter	is	appropriate	
&	 	 (b)	 other	 matters	 that	 the	 Supreme	 Court	 considers	
relevant.		
(3)	However,	the	Supreme	Court	may	consider	a	person	to	
be	 a	 fit	 and	 proper	 person	 to	 be	 admitted	 to	 the	 legal	
profession	 under	 this	 Act	 despite	 a	 suitability	 matter	
because	of	the	circumstances	relating	to	the	matter.	
-	s9	LPA	Suitability	matters	include	whether	the	person	
(a)	is	currently	of	good	fame	&	character		
(b)	is/	has	been	an	insolvent	under	administration	
(c)	 has	 been	 convicted	 of	 an	 offence	 in	 Australia	 or	 a	
foreign	country,	and	if	so:		
(i)	the	nature	of	the	offence	&	
(ii)	how	long	ago	the	offence	was	committed	&	
(iii)	the	person’s	age	when	the	offence	was	committed	

(d)	had	engaged	in	legal	practice	in	Australia:	
(i)	when	x	admitted	to	the	legal	profession,	or	x	holding	a	
practising	certificate,	as	required	under	relevant	law;	or	
(ii)	if	admitted	to	the	legal	profession,	in	contravention	of	
a	condition	on	which	admission	was	granted;	or	
(iii)	 if	 holding	 an	 Aus	 practising	 certificate,	 in	
contravention	 of	 a	 condition	 applicable	 to	 the	 certificate	
or	while	the	certificate	was	suspended.	
(e)	has	practised	law	in	a	foreign	country:	
(i)	when	x	permitted	under	a	law	of	that	country	to	do	so	
(ii)	if	permitted	to	do	so,	in	contravention	of	a	condition	of	
the	permission	
(f)	 is	 currently	 subject	 to	 an	 unresolved	 complaint,	
investigation,	charge	or	order	under	any	of	the	following	
(i)	a	relevant	law;	
(ii)	a	corresponding	law;	
(iii)	a	corresponding	foreign	law	
(g)	whether	the	person—	
(i)	 is	 the	 subject	 of	 current	 disciplinary	 action,	 however	
expressed,	 in	 another	 profession	 or	 occupation	 in	
Australia	or	a	foreign	country;	or	
(ii)	 has	 been	 the	 subject	 of	 disciplinary	 action,	 however	
expressed,	 relating	 to	 another	 profession	 or	 occupation	
that	involved	a	finding	of	guilt;	
(h)	whether	the	person’s	name	has	been	removed	from:	
(i)	 a	 local	 roll	 but	 has	 not	 since	 been	 restored	 to	 or	
entered	on	a	local	roll;	or		
(ii)	 an	 interstate	 roll,	 but	has	 x	 since	been	 restored	 to	or	
entered	on	an	interstate	roll;	or	
(iii)	a	foreign	roll	
(i)	right	to	engage	in	legal	practice	has	been	suspended	or	
cancelled	in	Australia	or	a	foreign	country	
(j)	has	contravened,	in	Australia	or	a	foreign	country,	a	law	
about	trust	money	or	trust	accounts;	
(k)	 whether,	 under	 a	 relevant	 law,	 a	 law	 of	 the	
Commonwealth	 or	 a	 corresponding	 law,	 a	 supervisor,	
manager	 or	 receiver,	 however	 described,	 is	 or	 has	 been	
appointed	 in	 relation	 to	 any	 legal	 practice	 engaged	 in	 by	
the	person	
(l)	 is	 or	 has	 been	 subject	 to	 an	 order	 under	 this	 Act,	 a	
previous	 Act,	 a	 law	 of	 the	 Commonwealth	 or	 a	
corresponding	 law,	 disqualifying	 the	 person	 from	 being	
employed	 by,	 or	 a	 partner	 of,	 an	 Australian	 legal	
practitioner	 or	 from	 managing	 a	 corporation	 that	 is	 an	
incorporated	legal	practice	
(m)	 currently	 is	 unable	 to	 satisfactorily	 carry	 out	 the	
inherent	 requirements	 of	 practice	 as	 an	 Australian	 legal	
practitioner	
(n)	 a	 matter	 declared	 under	 an	 Act	 to	 be	 a	 suitability	
matter.	
✓Re	 B	 [1981]	 A	 political	 activist	&	 journalist	was	 denied	
admission.	 She	 has	 previously	 been	 convicted	 of	 various	
offence	related	her	political	activism.	There	was	evidence	
that	she'd	been	a	party	to	a	bogus	bail	application,	where	
she	pledged	the	money	of	the	prisoners,	pretending	to	be	
her	 own.	 NSW	 CoA	 said	 that	 it	 was	 x	 a	 question	 of	 any	
difference	 view	 of	 political	 ideology,	 but	 the	 question	
whether	a	person	who	aspire	to	serve	the	law	can	be	said	
to	 be	 fit	 to	 do	 so,	 when	 it	 is	 demonstrated	 that	 in	 the	
zealous	 pursue	 of	 political	 goals,	 she	 will	 go	 further	 to	
break	the	 law	if	she	regards	that	as	 impeding	the	success	
of	her	course.	The	court	 look	at	character	when	they	are	

considering	 suitability.	 The	 court	 considers	 whether	 the	
character	of	the	applicant	“is	such	that	he	can	be	trusted	
to	perform	his	duty,	 including	that	performed	when	what	
he	 does	 is	 unlikely	 to	 be	 the	 subject	 of	 scrutiny.	
Reputation	 is	 also	 a	 relevant	 factor	 because	 the	
effectiveness	 of	 the	 law	 depends	 materially	 upon	 the	
confidence	 of	 the	 public	 in	 the	 due	 administration	 of	 it.	
That	 confidence	 is	 less	 if	 those	 who	 administer	 the	 law,	
whether	 judges,	 barristers	 or	 solicitors,	 lack	 a	 reputation	
for	 integrity	 and	 that	 they	 will	 uphold	 and	 observe	 the	
law.”		
✓  Ex	 parte	 Lenehan	 (1948)	 	 In	 his	 mid-40s,	 Mr.L	 was	
refused	admission	because	when	he	 is	 in	his	mid-20s,	he	
had	worked	as	a	law	clerk	in	a	firm	with	a	bad	reputation,	
he	was	 found	 to	acted	contrary	 to	his	duty	 to	account	 in	
relation	 to	 client	 money.	 His	 appeal	 to	 HC	 is	 successful	
because	 despite	 his	 earlier	 record,	 the	 applicant	 had	
between	 age28-45	 behaved	 in	 such	 a	 way	 as	 to	 raise	 a	
strong	presumption	that	he	had	redeemed	his	early	errors	
and	 that	 they	 did	 x	 reflect	 any	 permanent	 defect	 in	
character.	 He	 subsequently	 proved	 that	 he	 was	
trustworthy	with	money.	This	court	ought	to	give	effect	to	
the	 view	 that	 the	 adverse	 conclusions	 that	 might	
otherwise	be	drawn	from	an	unsatisfactory	beginning	may	
be	 displaced	 by	 a	 completely	 satisfactory	 subsequent	
career	sustained	over	a	lengthy	period	of	time.”	
✓  Re	 Davis	 (1947)	 	 Failure	 to	 disclose	 relevant	 prior	
misconduct	 (ie	 criminal	 conviction	 of	 theft)	 will	 be	
considered	x	fit	and	proper	person	for	the	practice	of	law	
despite	 subsequent	 good	 behaviour.	 	 D	 had	 been	
convicted	 in	 1934	 at	 the	 age	 of	 20,	 on	 the	 charge	 of	
breaking,	 entering	 &	 stealing.	 He	 failed	 to	 disclose	 this	
when	 he	 applied	 to	 get	 admitted	 12yrs	 later.	 	 The	
following	 yr	 after	 admission,	 it	was	 discovered	 and	Mr.D	
had	 to	 show	 reason	 why	 he	 shouldn't	 be	 disbarred.	 He	
was	struck	off	despite	that	he	can	prove	good	subsequent	
behaviour	&	was	only	re-admitted	51yrs	 later.	Latham	CJ	
accepted	that	by	the	time	the	appellant	sought	admission	
he	 may	 have	 become	 a	 person	 of	 good	 fame	 amongst	
those	 who	 then	 knew	 him,	 but	 dealt	 with	 character	 in	
these	terms:	"	 Intrinsic	character	 is	a	different	matter.	 	A	
man	 may	 be	 guilty	 of	 grave	 wrongdoing	 and	 may	
subsequently	 become	 a	 man	 of	 good	 character.	 	 If	 the	
appellant	 had	 frankly	 disclosed	 to	 the	 Board	 and	 to	 the	
two	 solicitors	 the	 fact	 of	 his	 conviction,	 that	 disclosure	
would	have	greatly	assisted	him	in	an	endeavour	to	show	
that	 he	 had	 retrieved	 his	 character.	 	 But	 his	 failure	 to	
make	 such	disclosure	 in	 itself,	 apart	 from	 the	 conviction,	
excludes	any	possibility	of	holding	that	he	was	in	1946,	or	
had	become	in	1947,	a	man	of	good	character.”’	
Legal	Monopoly	
-	s24(1)	LPA	prohibits		a	person	to	engage	in	legal	practice	
in	 the	 jurisdiction	unless	 the	person	 is	an	Australian	 legal	
practitioner.	 (Max	 penalty	 –	 300	 penalty	 units/	 2	 yrs	
imprisonment)	
-	 s6(1)	 LPA	defines	 an	 Australian	 legal	 practitioner	 as	 an	
Australian	lawyer	who	holds	a	current	practising	certificate	
or	a	current	interstate	practising	certificate.”		
-	 s25	 LPA	 provides	 prohibitions	 on	 representing	
entitlement	 to	 engage	 in	 legal	 practice	 when	 x	 entitled.	
(must	 not	 represents/	 advertise	 unless	 the	 person	 is	 an	

Aus	 legal	 practitioner	 or	 the	 body	 corporate	 is	 an	
incorporated	legal	practice)	
✓  Legal	Services	Commission	v	Jacob	Lazar	Reichman	
He	pleaded	guilty	to	2	offences	engaging	 in	 legal	practice	
when	he	wasn't	entitled	to	&	having	represented	that	he	
was	 entitled	 to	 engage	 in	 legal	 practice	 when	 he	was	 in	
fact	x	an	Aust	 legal	practitioner.	He	also	use	social	media	
to	 advertise	 that	 he	 was	 a	 lawyer.	 The	 court	 took	 into	
account	that	x	real	damage	was	done	but	he	had	deceived	
the	court.	He	didn't	appear	before	 the	court	when	called	
upon,	 court	held	 that	he	didn't	 realise	 the	 seriousness	of	
misconduct.	 No	 criminal	 conviction	 recorded	 but	 he	was	
fined.	
Annual	Certification	&	Insurance	
-	 s46	 LPA	 refers	 to	 legal	 practitioner's	 suitability	 (fit	 &	
proper)	 to	 hold/	 continue	 to	 hold	 a	 local	 practising	
certificate.	
-	s60	LPA	states	the	grounds	for	amending,	suspending	or	
cancelling	a	local	practising	certificate	to	be:	
(a)	 the	 certificate	 holder	 is	 no	 longer	 a	 fit	 and	 proper	
person	to	hold	the	certificate;	
(b)	 the	 certificate	 holder	 does	 x	 have,	 or	 no	 longer	 has,	
professional	 indemnity	 insurance	 that	 complies	 with	 this	
Act	in	relation	to	the	certificate	
(c)	 if	 a	 condition	 of	 the	 certificate	 is	 that	 the	 certificate	
holder	is	limited	to	legal	practice	stated	in	the	certificate	&	
the	 certificate	 holder	 is/	 has	 been,	 engaging	 in	 legal	
practice	that	the	holder	is	x	entitled	to	engage	in.		
✓  Singh	 v	 Legal	 Services	 Commissioner	 [2013]	Mr.S	was	
56yrs	old,	practising	as	a	lawyer	in	NZ,	Fiji	&	Australia.	He	
was	admitted	in	Qld	in	2002	but	he	only	practices	in	2006	
until	the	QLS	refused	to	renew	his	practising	certificate	in	
1st	July	2008	because	QLS	discovered	that	Mr.S	had	been	
convicted	 in	 Fiji	 on	 the	 23	 Oct	 2006	 of	 the	 offence	 of	
attempting	to	pervert	the	course	of	 justice.	 It	declined	to	
renew	the	practising	certificate	&	refer	 the	matter	 to	the	
LSC.	 	 He	 took	 the	 view	 that	 the	 conviction	 in	 Fiji	 &	 2	
associated	technical	offence	-	failing	to	give	notice	to	QLS	
&	x	disclosing	 to	 the	 society	when	he	apply	 to	 renew	his	
practicing	 certificate	meant	 that	 he	was	 x	 a	 fit	 &	 proper	
person	 to	 remain	 on	 the	 roll.	 His	 offence	 in	 Fiji	 involved	
deliberate	 dishonesty,	 trying	 to	 deceive	 the	 criminal	
justice	system	&	he	didn't	show	any	remorse	for	what	he	
had	done.	The	court	considered	suitability	matters	in	s9	&	
he	was	struck	off	in	need	for	the	protection	of	the	public.	
	
DUTIES	OWED	TO	CLIENT		
-	 The	 duties	 owed	 to	 the	 client	 are	 either	 contractual,	
tortious,	 fiduciary,	 statutory/	 flow	 from	 the	 ongoing	
loyalty	owed	by	a	practitioner	to	a	client.		
-	 The	 major	 general	 duties	 that	 a	 lawyer	 owes	 to	 their	
client	include:	
1. The	duty	to	act	
2. The	duty	to	inform	
3. The	duty	to	obey	instructions	
4. The	duty	to	be	competent	
5. The	 duty	 to	 preserve	 clients’	 confidences	 and	 be	
loyal	

-	 Traditionally,	 solicitors	 (not	 barristers,	 who	 is	 immune	
from	 liability	 for	 negligence)	 had	 contractual	 relationship	
with	their	client.		
Lawyers	as	fiduciaries		



-	"	There	 is	no	relation	known	to	society,	of	the	duties	of	
which	it	is	more	incumbent	upon	a	court	of	justice	strictly	
to	require	a	faithful	and	honourable	observance,	than	the	
relation	 between	 solicitor	 and	 client.”	 Tyrrell	 v	 Bank	 of	
London	(1862)	
	-	 "	 The	 critical	 feature	 of	 these	 relationships	 is	 that	 the	
fiduciary	undertakes	or	agrees	to	act	for	or	on	behalf	of	or	
in	 the	 interests	 of	 another	 person	 in	 the	 exercise	 of	 a	
power	or	discretion	which	will	affect	the	 interests	of	that	
other	person	in	a	legal	or	practical	sense.	The	relationship	
between	 the	 parties	 is	 therefore	 one	 which	 gives	 the	
fiduciary	a	 special	 opportunity	 to	 exercise	 the	 power	 or	
discretion	 to	 the	 detriment	 of	 that	 other	 person	 who	 is	
accordingly	 vulnerable	 to	 abuse	 by	 the	 fiduciary	of	 his	
position.	"	Hospital	Products	Ltd	v	United	States	Surgical	
Corp	(1984)	
Breach	 of	 lawyer's	 fiduciary	 duty	 resulting	 in	 civil	
proceedings	being	instituted	against	the	lawyer.		
-	 Depending	 on	 the	 nature	 of	 the	 breach,	 action	may	 be	
brought	for:	
• damages	or	compensation;	
• account	of	profits;		
• an	order	setting	aside	the	transaction.	

-	 It	 could	 also	 amount	 to	 professional	misconduct	 under	
s419(1)	LPA	
	
1.	Duty	to	act	(duty	of	representation)	
-	Clients	are	entitled	to	select	whoever	they	wish	as	their	
legal	advisor	but	the	solicitors	are	entitled	to	either	accept	
instructions	or	not;	barristers	must	 accept	 the	brief	 from	
solicitor	according	to	the	cab-rank	principle.	Once	they've	
decided	to	take	on	the	client,	they	are	obliged	to	take	the	
matter	through	to	the	termination	of	the	relationship.		
ASK:	 Is	 there	 a	 duty	 imposed	 on	 a	 legal	 practitioner	 to	
accept	instructions?	
Barrister		
-	 BR	 5	 &	 7	 Barristers	 owed	 paramount	 duty	 to	 the	
administration	of	justice	&	their	client.	
	-	BR	37	 	Barrister	must	promote	and	protect	fearlessly	&	
by	all	proper	and	 lawful	means	 the	client’s	best	 interests	
to	the	best	of	the	barrister’s	skill	and	diligence,	and	do	so	
without	 regard	 to	 his	 or	 her	 own	 interest	 or	 to	 any	
consequences	 to	 the	 barrister	 or	 to	 any	 other	 person.	
(Selfless-	putting	client's	interest	above	their	own;	can't	be	
influence	by	the	popular	opinions	of	their	client)	
-	BR	21-	24B	Cab	rank	rule	(brief	from	a	solicitor)	
-	According	to	Lord	Irvine:	“The	cab	rank	rule	is	one	of	the	
glories	of	the	Bar.	It	underscores	that	every	member	of	the	
Bar	is	obliged,	without	fear	or	favour,	to	represent	clients	
who	 offer	 themselves,	 regardless	 of	 how	unpopular	 they	
may	be	in	the	community	or	elsewhere.”		
✓Australian	Commercial	Research	and	Development	Ltd	
v	 Hampson	 [1991]	 Plaintiff	 tried	 to	 corner	 the	market	 in	
legal	 talent	 by	 briefing	 14	 QCs	 &	 successful	 in	 doing	 so.	
Court	upheld	the	right	in	taking	that	course	of	action.	
Solicitor		→SR	4			
-	There	is	no	obligation	imposed	upon	a	solicitor	to	accept	
legal	work,	subject	 to	provisions	of	 the	 federal,	 state	and	
territory	 anti-discrimination	 legislation.	 (no	 cab-rank	 rule	
for	solicitors)	

-	Whether	or	not	a	 client-solicitor	 relationship	exists	 falls	
to	 be	 determined	 according	 to	 the	 ordinary	 principles	 of	
contract	law.	Apple	v	Wily	[2002]	NSWSC	855.	
-	SR	4.1.1		Solicitors	must	be	acutely	aware	of	the	fiduciary	
nature	 of	 their	 relationship	 &	 put	 their	 client's	 interest	
ahead	of	 their	own.	There	must	be	a	 lack	of	 self	 interest	
criteria.	
-	 SR	 4.1.2	 	 Solicitors	 be	 honest	 and	 courteous	 in	 all	
dealings	in	the	course	of	legal	practice.	
-	 SR	 4.1.3	 	 Solicitors	 deliver	 legal	 services	 competently,	
diligently	and	as	promptly	as	reasonably	possible.		
-	 SR	 4.1.4	 	 Solicitors	 avoid	 any	 compromise	 to	 their	
integrity	and	professional	independence.	
-	SR	4.1.5		Solicitors	comply	with	these	Rules	and	the	law.		
(Solicitors	 should	 give	 the	 clients	 the	 benefit	 of	 all	 the	
information	relevant	to	their	affairs	of	which	the	solicitors	
have	 knowledge,	 however	 solicitor	 should	 not	 in	 the	
service	of	 their	clients	engagement	or	assist	conduct	that	
is	 calculated	 to	 defeat	 the	 end	 of	 justice	 or	 otherwise	
breach	 the	 law.	 There	 is	 a	 limit	 to	 the	 duties	 of	 client,	
lawyers	 should	 never	 compromise	 their	 integrity	 or	
professional	independence.)	
Completion/	termination	of	engagement	→	SR13	
-	General	rule	is	Australia	is	that	lawyers	contract	to	finish	
the	entire	business	of	their	engagement	or	retainer.		
-	 The	 termination	 of	 the	 engagement	 often	 conincides	
with	 the	 completion	 by	 the	 lawyer	 for	 business	 which	
she/he	was	 in	 the	 duration	 of	 the	 retainer	 bears	 the	 full	
weight	of	the	onerous	responsibility	 in	contract,	 in	equity	
&	tort	to	protect	the	client's	interest	by	all	proper	means.		
-	 Once	 the	 retainer	 is	 terminated,	 a	 lot	 of	 that	
responsibility	 evades.	 A	 prudent	 lawyer	 should	 formally	
terminate	 the	 retainer	 once	 the	 matter	 concluded.	
However,	 even	 once	 the	 retainer	 is	 formally	 terminated,	
lawyers	still	owed	certain	duties	to	the	client	ie:	duties	of	
confidentiality	,	duties	to	avoid	conflict	of	interest.		
	
2.	Duty	to	inform	
-	 Lack	 of	 common	 understanding	 between	 lawyers	 and	
client	 is	 going	 to	 create	 the	 expectation	 gap	 &	 client	
dissatisfaction.	 There	 must	 be	 clear	 channels	 of	
communication	 right	 from	 the	 beginning	 of	 the	 retainer	
right	till	the	end.		
Barrister		→	BR38	-40	
Solicitor	→	SR7		
-	 BR39;	 SR	 7.1	Making	 sure	 the	 client	 understands	 the	
issue	in	their	case	well	enough	to	give	proper	instructions,	
lawyers	 have	 duty	 to	 explain	 all	 ramifications,	 have	 to	
explain	to	client	their	obligations	as	well	as	their	right.	
-	BR38;	SR	7.2	Duty	to	tell	the	client	about	other	revenues	
they	 can	 pursue	 in	 their	 best	 interest	 for	 eg:	 ADR/	
mediation.	
-	BR40	 	Duty	to	inform	their	client	when	it	is	in	their	best	
interest	to	plead	guilty.	
Failure	 to	 inform	 about	 important	 aspects	 of	 their	 legal	
matter	can	lead	to	legal	action	
✓  Micos	v	Diamond	(1970)	A	client	successfully	sued	their	
client	 for	 negligence.	 The	 solicitor	 in	 acting	 for	 the	
purchase	 of	 land	 discovered	 a	 title	 defect	 but	 failed	 to	
notify	the	client.		
✓  R	 v	 Szabo	 [2000]	 In	 a	 criminal	 matter,	 the	 client	
discovered	 after	 the	 trial	 that	 his	 counsel	 had	 been	 in	 a	

defacto	 relationship	with	 the	Crown	prosecutor.	The	CoA	
found	a	miscarriage	of	justice	and	ordered	a	new	trial.	The	
fact	 that	 their	 relationship	 was	 in	 an	 interrupted	 phase	
didn't	affect	the	court's	decision.		
	
3.	Duty	to	obey	instructions		(independence)	
-	Lawyers	are	under	contractual	relations	with	their	clients	
&	required	to	follow	the	instructions	of	their	client.		
-	Lawyer's	obligation	are	subject	to	the	general	law	&	their	
obligation	 as	 officers	 of	 the	 court.	 Therefore,	 lawyers	 x	
have	 to	 take	 instructions	 that	 are	 unethical	 /	 illegal.	
Sometimes	 lawyers	 have	 duty	 to	 tell	 client	 their	
instructions	are	inconsistent	with	known	facts.			
-	 Failure	 to	 follow	 instructions	 can	 lead	 to	 disciplinary	 or	
civil	action.	
Barrister		→	BR	41-	42	→	Duty	of	fairness/	forensic	jdgm	
Solicitor	→	SR8,	SR	17.1,	17.2		
-	 In	 order	 to	 avoid	 dispute	 over	 authority	 &	 client's	
instruction,	it	is	advisable	to	obtain	written	instructions.	
	
4.	Duty	to	be	competent			
-	It	is	the	basic	position	of	law	that	lawyers	had	to	exercise	
reasonable	 competent	 degree	 of	 skill	 &	 used	 their	 best	
endeavours	 to	 complete	 any	 professional	 work	
competently	and	as	soon	as	possible.	If	they	are	unable	to	
do	this	within	a	reasonable	time,	they	have	the	duty	to	tell	
the	 client.	 	 Taking	 work	 beyond	 one's	 capacity	 is	
incompetent	&	unethical.	
Barrister		→	BR	56(b)	
Solicitor	→	SR	4.1.3		
	-	 In	 relation	 to	 the	 situation	 where	 a	 solicitor	 accepts	
instructions	which	are	beyond	the	solicitor’s	competence,	
Chief	 Justice	 de	 Jersey	 AC	 has	 said	 that:	 "	 It	 is	 plainly	 of	
great	 importance	 for	 a	 practitioner	 not	 to	 take	 on	 work	
beyond	his	or	her	capacity,	but	that	should	not	give	rise	to	
undue	 timidity	 where	 the	 capacity	 exists.	 Where	 the	
capacity	 is	 lacking,	 it	 is	not	only	potentially	negligent,	but	
in	my	view	unethical	as	well,	for	the	practitioner	to	act.		
-		"If	a	solicitor	inexperienced	and	lacking	knowledge	in	the	
field	 accepts	 instructions	 to	 act	 for	 a	 person	 injured	 at	
work,	he	should	inform	the	client	of	his	lack	of	experience	
and	 give	 the	 client	 the	 alternative	 to	 instruct	 a	 solicitor	
who	has	a	degree	of	experience	and	expertise	in	that	field.	
At	the	very	least,	if	such	an	inexperienced	solicitor	wishes	
to	accept	those	instructions,	he	should	protect	himself	and	
his	client	by	seeking	advice	from	Counsel,	and	this	means	
the	 furnishing	 of	 proper	material	 to	 Counsel	 upon	which	
advice	might	be	given."	 Vulic	v	Bilinsky	(1983)	
	
Contractual	liability	(reasonable	standard	of	care)	
✓  Lord	Diplock	 spoke	about	 the	 standard	of	 care	 in	 Saif	
Ali	v	Sydney	Mitchell	[1978]	“No	matter	what	profession	it	
may	be,	the	common	law	does	not	 impose	on	those	who	
practice	it	any	liability	for	damage	resulting	from	errors	of	
judgment,	unless	the	error	was	such	as	no	reasonably	well	
informed	and	competent	member	of	that	profession	could	
have	made.”	
-	Lawyers	have	to	exercise	reasonable	care	and	skill	&	be	
competent	or	it	would	lead	to	disciplinary	proceedings	for	
unsatisfactory	 professional	 conduct/	 professional	

misconduct.	Standard	of	care	have	to	be	judged	in	light	of	
all	availble	evidence	and	current	customs	&	practices.		
-	 English	 TEST	 standard	 of	 care	 "What	 a	 reasonably	
competent	 practitioner	 would	 do	 having	 regard	 to	 the	
standards	normally	adopted	in	the	profession’	Per	Oliver	J,	
Midland	Bank	Case	 		
-	Australia	TEST	standard	of	care	"The	standards	normally	
adopted	 might	 be	 useful	 guide	 but	 x	 absolutely	
determinative.	 The	 court	 will	 ultimately	 decide	 the	
appropriate	 standard	 of	 care	 that	 is	 required"	 Edward	
Wong	 Finance	 Case	 	 The	 lawyers	 were	 held	 liable	 even	
though	they	did	their	customary	practice.	The	Court	found	
that	the	Hong	Kong	style	of	completion	has	a	forseable	risk	
that	was	readably	avoidable	&	held	the	common	practice	
for	 the	 profession	 fell	 below	 a	 reasonable	 standard	 of	
care.		
	
	Torrt	liability		
✓Hedley	Byrne	Case		It	should	now	be	regarded	as	settled	
that	 if	 someone	 possessed	 of	 a	 special	 skill	 undertakes,	
quite	 irrespective	 of	 contract,	 to	 apply	 that	 skill	 for	 the	
assistance	of	another	person	who	relies	upon	such	skill,	a	
duty	 of	 care	 will	 arise.	 (Therefore,	 lawyers	 specialised	 in	
certain	area	 tend	 to	be	held	 to	a	higher	standard	of	care	
than	 normal	 practitioner)	 |	 Oliver	 J	 expressed	 that	 in	
addition	 to	 contractual	 liability,	 you	 might	 also	 had	 tort	
liability.			
✓  Midland	Bank	Case		In	addition	to	possible	contractual	
liability	for	breaching	the	competence	duty,	a	lawyer	may	
also	be	concurrently	liable	in	the	tort	of	negligence.			
✓  Brickhill	v	Cook	 [1984]	 	Solicitors	may	have	concurrent	
liability	in	tort	and	contract.		
✓  Vulic	v	Bilinsky	[1983]	If	the	action	against	a	solicitor	is	
statute-barred,	there	is	still	liability	in	tort.			
	
	
Barrister's	immunity	from	negligence		
(✓solicitor	as	advocate		Saif	Ali	)	
-	 Traditionally,	 barristers	 have	 been	 immune	 from	 action	
of	negligence	relating	their	work	when	they're	conducting	
litigation,	 usually	 extends	 from	 preliminary	 work	 till	 the	
close	of	the	case.		
-	 Immunity	 was	 reconfirmed	 in	 Rondel	 v	 Worsely	 that	
immunity	was	not	based	upon	 the	absence	of	 a	 contract	
between	 the	 barrister	 &	 the	 client,	 but	 on	 public	 policy	
and	long	usage.	
✓ 	Rondel	v	Worsely	[1969]		
-	Grounds	of	public	policy	mentioned	by	the	HOL	were:	
• the	 administration	 of	 justice	 requires	 that	 a	 barrister	
should	 be	 able	 to	 carry	 out	 his	 duty	 to	 the	 court	
fearlessly	and	independently.	

• actions	in	negligence	against	barristers	would	make	the	
retrying	of	the	original	actions	necessary	and	so	prolong	
litigation,	and	throw	the	courts	into	disrepute.	

• the	‘cab-rank’	principle.	
-	 A	 limited	 immunity	 from	 negligence	 liability	 was	
developed.	 The	 appellant	 was	 tried	 and	 convicted	 of	
charges	 of	 causing	 bodily	 harm.	 The	 defence	 was	
undertaken	on	dock	brief,	similar	to	duty	lawyer	scheme.	6	
yrs	 later,	 the	 person	 convicted	 brought	 an	 action	 for	
negligence	 against	 the	 barrister	 because	 the	 barrister	
didn't	lead	evidence	to	establish	that	the	accused	inflicted	



the	 injuries	with	 his	 bare	 hands	 rather	 than	 a	 knife.	 The	
HOL	 held	 that	 the	 principle	 of	 negligence	 applied,	 but	 a	
barrister	 was	 immune	 from	 actions	 in	 respect	 of	 acts	 or	
omissions	in	the	court,	and	pre-trial	work	connected	with	
court	work,	on	grounds	of	public	policy.	
	 	
	✓  Saif	 Ali	 v	 Sydney	 Mitchell	 [1978]	 Professional	
negligence	 alleged	 in	 respect	 of	 barrister’s	 advice	 on	
proceedings	 and	 his	 drawing	 of	 the	 statement	 of	 claim.	
The	 plaintiff	 was	 a	 passenger	 in	 a	 vehicle	 involved	 in	 a	
collision,	 and	 was	 entitled	 to	 compensation	 from	 one	 of	
the	drivers	involved	in	the	accident.	Due	to	the	negligence	
of	 his	 solicitors	 and	 barrister	 an	 action	 was	 brought	
against	 the	 wrong	 party.	 Before	 this	 could	 be	 remedied	
the	 statute	 of	 limitations	 had	 run	 out	 and	 his	 avenue	 of	
redress	was	 to	 sue	his	 solicitors.	The	solicitors	 joined	 the	
barrister	 as	 third	 party.	 The	 HOL	 by	majority	 of	 3:2	 held	
that	 the	 barrister	 was	 not	 immune	 in	 this	 case,	 they	
adopted	the	 ‘intimately	connected’	 to	 litigation	 test	 from	
the	Rees	v	Sinclair	case.	The	barrister’s	action	of	giving	the	
wrong	 advice	 leading	 to	 the	 expiration	 of	 the	 limitation	
period	fell	‘well	outside	the	immunity	area’.		
3	judges	also	confirmed	that	the	immunity	of	an	advocate	
attaches	to	a	solicitor	acting	as	an	advocate.	MAJ	held	that	
the	 general	 rule	 for	 all	 professionals	 giving	 advice	 is	 that	
they	are	under	a	duty	to	take	reasonable	skill	and	care	in	
giving	that	advice.		
✓  Rees	v	Sinclair	[1974],	McCarthy	P		
	"	Each	piece	of	before-trial	work	should	be	tested	against	
the	 one	 rule-	 that	 the	 protection	 exists	 only	 where	 the	
particular	 work	 is	 so	 intimately	 connected	 with	 the	
conduct	of	the	cause	in	court	that	it	can	fairly	be	said	to	be	
a	preliminary	decision	affecting	the	way	that	cause	is	to	be	
conducted	 when	 it	 comes	 to	 a	 hearing.	 	 The	 protection	
should	 not	 be	 given	 any	 wider	 application	 than	 is	
absolutely	necessary	in	the	interests	of	the	administration	
of	justice."	
(TEST:	Work/	role	as	a	advocate	is	only	protected	if	it	is	so	
intimately	connected	with	the	conduct	of	 the	case	that	 it	
can	fairly	to	be	said	to	be	a	preliminary	decision	affecting	
the	 way	 the	 course	 is	 to	 be	 conducted	 &	 shouldn't	 be	
given	any	wider	application	than	absolutely	necessary.)	
✓  Giannarelli	v	Wraith	(1988)	The	issue	of	the	case	is	that	
whether	a	Victorian	barrister	was	liable	in	negligent	to	his	
client	 who	 were	 tried	 and	 convicted	 of	 perjury.	 The	
negligence	alleged	being	his	failure	to	advice	their	defence	
to	the	proceedings	&	failure	to	object	to	few	inadmissible	
evidence	 tendered	 by	 the	 Crown.	 In	 the	 HCA,	 MAJ	 held	
that	both	barristers	and	solicitors	are	immune	from	claims	
for	negligence	in	the	course	of	advocacy	and	in	relation	to	
pre-trial	work	intimately	connected	with	the	presentation	
of	a	case	in	Court.	
-	MAJ	agreed	on	the	following:	
1. A	 barrister	 is	 immune	 from	 action	 for	 negligence	 (in	
limited	circumstances)	for	public	policy	reasons.		Those	
reasons	accepted	by	the	majority	are:	

(a)	Re-litigation	-	Adverse	consequences	would	flow	from	
the	 re-litigation	 in	 collateral	 proceedings	 of	 issues	
determined	 in	 the	 original	 litigation.	 Re-litigation	 would	
permit	 court	 decisions	 to	 be	 the	 subject	 of	 collateral	
attack.	A	successful	action	in	negligence	against	a	barrister	
in	 different	 court,	 on	 different	 materials	 from	 those	

presented	 in	 the	 initial	 litigation	 would	 undermine	 the	
status	 of	 original	 decision	&	would	 be	 destructive	 to	 the	
public	confidence	in	the	administration	of	justice.		
(b)	Conflict	of	duties	 -	Barrister's	duty	to	the	court	might	
conflict	 with	 his	 duty	 to	 the	 client	 in	 the	 conduct	 of	
litigation.	 Threat	 in	 litigation	 would	 impair	 the	 counsel's	
ability	to	professionally	conduct	the	case.	Lawyers	have	to	
be	disinterest,	independent	&	exercise	forensic	skills	when	
following	 client's	 instructions.	 Lawyers	 have	 duty	 to	 the	
administration	of	justice	to	explain	to	the	court	succinctly	
cases	against	their	client.		
(c)	Privilege	 against	 civil	 liability	 -	 All	 participants	 in	 the	
proceedings	are	accorded	privilege	against	civil	liability.			
Mason	CJ	enlarged	upon	this	point:	"A	barrister's	duty	to	
the	court	epitomises	 the	 fact	 that	 the	course	of	 litigation	
depends	 on	 the	 exercise	 by	 counsel	 of	 an	 independent	
discretion	or	judgment	in	the	conduct	and	management	of	
a	case	in	which	he	has	an	eye,	x	only	to	his	client's	success,	
but	 also	 to	 the	 speedy	 and	 efficient	 administration	 of	
justice.	 	 In	selecting	and	limiting	the	number	of	witnesses	
to	 be	 called,	 in	 deciding	what	 questions	will	 be	 asked	 in	
cross-examination,	what	topics	will	be	covered	in	address	
and	what	points	of	law	will	be	raised,	counsel	exercises	an	
independent	judgment	so	that	the	time	of	the	court	is	not	
taken	 up	 unnecessarily,	 notwithstanding	 that	 the	 client	
may	 wish	 to	 chase	 every	 rabbit	 down	 its	 burrow.	 	 The	
administration	 of	 justice	 in	 our	 adversarial	 system	
depends	in	very	large	measure	on	the	faithful	exercise	by	
barristers	 of	 this	 independent	 judgment	 in	 the	 conduct	
and	management	 of	 the	 case."	 (It	 is	 really	 essential	 that	
counsel	 has	 independent	 discretion	 of	 judgement	 in	 the	
conduct	 &	 management	 of	 the	 case,	 they	 have	 the	
responsibility	 for	 the	 speedy	 and	 efficient	 administration	
of	 justice.	 Notwithstanding	 that	 the	 client	 wish	 to	 chase	
every	rabbit	down	its	burrow.	
2.	Because	of	the	public	policy	basis	of	this	 immunity	 it	 is	
limited	to:	
(a)	the	advocacy	work	of	a	barrister		
(b)	paper	work	or	advice	given	out	of	court,	only	where	
that	 is	 also	 justified	 by	 reference	 to	 the	 same	 policy	
reasons.	TEST	for	this	is	the	‘intimate	connection	test’.		

3.	 Because	 of	 the	 public	 policy	 bases	 for	 the	 immunity	
accepted	by	 the	Court,	 it	must	also	apply	 to	a	 solicitor	
engaged	in	the	same	type	of	work.	

Deane	 J	 in	 dissent	 "	 I	 do	 not	 consider	 that	 the	
considerations	 of	 public	 policy	 which	 are	 expounded	 in	
Rondel	 v	 Worsley	 and	 in	 the	 MAJ	 judgements	 in	 the	
present	 case	 outweigh	 or	 even	 balance	 the	 injustice	 and	
consequent	 public	 detriment	 involved	 in	 depriving	 a	
person,	 who	 is	 caught	 up	 in	 litigation	 and	 engages	 the	
professional	 services	of	a	 legal	practitioner,	of	all	 redress	
under	 the	 common	 law	 for	 in-court	 negligence,	 however	
gross	 and	 callous	 in	 its	 nature	 or	 devastating	 in	 its	
consequences."	
England	
✓  Hall	&	Co	v	Simons	[2000]		
In	Hall	v	Simons,	handed	down	20	July	2000,	the	HOL	held	
that	public	policy	grounds	no	longer	justify	the	protection	
of	 advocates	 for	 work	 done	 in	 court,	 or	 intimately	
connected	 with	 court	 work.	 The	 Lords	 were	 at	 pains	 to	
emphasise	 that	 the	 earlier	 cases	 were	 not	 wrongly	

decided,	 and	 that	 the	 court	 was	 not	 over-turning	 them,	
but	stating	changed,	current,	public	policy.		
HOL	 uphled	 the	 decisions	 of	 CoA	 that	 a	 claim	 against	
solicitors	in	3	separte	cases	heard	together	at	appeal	were	
wrongly	struck	out.	2	of	these	cases	involved	allegations	of	
negligence	 to	 advice	 in	 family	 proceedings,	 and	 the	 third	
involved	 negligence	 advice	 on	 the	 settlement	 concerning	
the	claim	for	share	of	the	matrimonial	home	after	divorce.	
Although	 the	 case	 concerned	 only	 civil	 law	 matters,	 the	
main	issue	of	contention	was	the	removal	of	immunity	for	
criminal	 law	 situations.	 The	 decision	 was	 unanimous	 to	
abolish	 the	 civil	 law	 immunity;	 by	 a	 4-3	 majority	 also	
abolish	the	immunity	in	relation	to	criminal	law.		
-	On	 reconsidertion	of	previous	policy,	 they	didn't	accept	
that	 there	 were	 sufficient	 to	 justify	 the	 continuity	 of	
immunity.		
(a)	 Re-litigation	 or	 collateral	 attack:	 "Res	 judicata,	 issue	
estoppel	 and	 abuse	 of	 process	 as	 understood	 in	 private	
law	 should	be	adequate	 to	 cope	with	 this	 risk.”	per	 Lord	
Steyn	
(b)	 Adverse	 effect	 that	 fear	 of	 litigation	 may	 have	 on	
efficient	conduct	of	court	proceedings:	Barristers’	duty	to	
the	 court	 would	 remain	 paramount	 over	 claims	 of	
negligence	 (Lawyers	 can't	 be	 sued	 just	 because	 they're	
fulfilling	 their	 duty	 to	 the	 court);	 Absence	 of	 empirical	
evidence	of	dire	consequences	
(c)	 Special	 character	 of	 the	 judicial	 process	 wherein	
participants	 are	 immune	 from	 civil	 action:	 	 HL	
distinguished	 counsel	 from	 the	 other	 participants	 in	 the	
curial	process.						
	
	
New	Zealand	
✓  Chamberlains	v	Lai	In	a	judgment	released	on	8	March	
2005,	 a	 4-1	 MAJ	 of	 the	 New	 Zealand	 CoA	 followed	 the	
approach	of	the	HL	and	decided	that	barristerial	immunity	
should	 now	 be	 abolished,	 at	 least	 in	 relation	 to	 the	
conduct	 of	 civil	 cases	 but	 Court	 rejected	 its	 application	
also	to	criminal	proceedings	on	appeal.			
Australia		
✓  D’Orta-Ekenaike	v	Victoria	Legal	Aid	[2005]	HCA	12	
Mr	 D'Orta	 was	 charged	 with	 rape.	 On	 the	 advice	 of	
Victoria	 Legal	 Aid	 and	 his	 barrister,	 he	 pleaded	 guilty	 to	
the	 charge	 at	 the	 committal	 hearing.	 He	 later	 entered	 a	
plea	 of	 not	 guilty.	 At	 trial,	 his	 guilty	 plea	 was	 led	 in	
evidence.	He	was	convicted	and	sentenced	to	three	years	
imprisonment,	 and	 appealed	 this	 sentence.	 VIC	 CoA	 set	
aside	 verdict	 &	 directed	 new	 trial	 on	 the	 grounds	 that	
although	 the	 evidence	 of	 Mr.D's	 guilty	 plea	 had	 been	
properly	admitted	into	evidence,	the	trial	judge	had	failed	
to	 give	 sufficient	 directions	 about	 the	 use	 that	might	 be	
made	of	that	plea.	The	verdict	was	set	aside,	and	on	a	re-
trial,	 the	 guilty	 plea	was	 not	 admitted	 into	 evidence	 and	
Mr	 D'Orta	 was	 acquitted.	 Mr	 D'Orta	 commenced	
proceedings	 against	 the	 VLA	 and	 his	 barrister,	 alleging	 a	
breach	 of	 their	 duty	 of	 care	 because	 they've	 put	 undue	
pressure	&	 influence	him	 to	plea	guilty	on	 the	committal	
hearing.		
-	Australian	HC	decision	upholding	the	advocates'	right	to	
immunity	from	civil	suits	in	respect	of	work	done	in	Court	
and	work	that	is	'intimately	connected'	with	work	in	court.	

MAJ	 of	 HC	 upheld	 the	 immunity	 of	 barristers	 as	 well	 as	
solicitors	who	act	as	advocates.		
-	 Prior	 to	 the	 HC	 decision	 in	 D'Orta-Ekenaike,	 every	
modern	decision	upholding	the	immunity	had	done	so	on	
the	 basis	 of	 public	 policy	 in	 the	 administration	 of	 justice	
and	 each	 decision	 had	 identified	 finality	 in	 judicial	
determinations	 as	 an	 element.	 The	 immunity	 had	 also	
been	justified	on	the	basis	of	the	unique	differences	in	the	
profession	 of	 being	 a	 barrister.	 	 The	 conflicting	 duties	 to	
the	court	and	to	the	client;	the	cab	rank	rule	requiring	to	
act	 even	 for	 difficult	 and	 unpopular	 client;	 the	 in	 court	
decisions	have	to	be	made	quickly.		HC	dismissed	all	other	
justification	 apart	 from	 finality	 in	 judicial	 determination.	
All	 the	 other	 reasons	 were	 insufficient	 to	 maintain	
immunity	but	not	finality.		
-	 The	 HC	 examined	 the	 changes	 that	 had	 occurred	 since	
Giannarelli,	which	 necessitated	 a	 reconsideration	 of	 that	
decision.	
1.	Statutory	Changes	At	that	particular	time	 in	Aus,	state	
legislation	at	the	time	were	looking	at	tort	reform,	MAJ	of	
court	 noted	 that	 in	 none	of	 the	 legislation	had	been	any	
reference	to	 the	removal	of	barrister	 immunity.	 in	 fact	 in	
Vic	 the	 immunity	 had	 been	 specifically	 preserved	 in	
legislation	passed	in	1996.		
2.	The	English	Decision	of	Arthur	 J	S	Hall	&	Co	v	Simons	
MAJ	of	HC	declined	to	follow	the	decisions	of	HOL	that	had	
abolished		barrister	immunity	from	suit	of	negligence		
in	 the	 conduct	 of	 civil	 proceedings	 because	 they	 said	 in	
their	 view	 what	 the	 UK	 court	 did	 was	 influence	 by	 the	
imminent	 introduction	of	 the	statutory	 right	 in	 the	UK	 to	
have	any	claim	relating	to	civil	right	and	obligation	brought	
before	 a	 court	 or	 tribunal,	 a	 right	 to	 which	 there	 is	 no	
equivalent	under	AUS	law.	
3.	The	impact	of	decisions	in	other	jurisdictions		
Principle	 of	 finality	 finds	 different	 expression	 in	 different	
jurisdiction	
-	 Taking	 the	 above	 matters	 into	 consideration,	 the	
majority	 of	 the	 HC	 concluded	 that	 advocates'	 immunity	
should	be	upheld	in	its	current	form	in	Australia.	
✓  Jackson	 Lalic	 Lawyers	 [2014]	 Immunity	 upheld	
regarding	 guarantee	 proceedings.	 Alleged	 negligence	
advice	 given	 when	 they	 were	 representing	 Attwells	 in	
proceedings	where	a	guarantee	were	sought	to	be	enforce	
against	 them.	 The	 advice	 led	 to	 the	 settlement	 of	 the	
guarantee	 proceedings	 by	 way	 of	 consent	 order.	 	 It	 was	
held	 that	 the	 advice	 fell	 within	 the	 scope	 of	 advocate	
immunity	 as	 it	 led	 to	 the	 guarantee	 proceedings	 being	
settled,	so	it	was	intimately	connected	with	the	guarantee	
proceedings.	 Court	 held	 that	 the	 advocate's	 immunity	
operate	to	render	the	lawyer	immune	from	suit	&	was	the	
complete	 answer	 to	 the	 allegations	 of	 negligence.	 Court	
also	held	that	negligence	proceedings	would	involve	a	re-
litigation	 of	 the	 issue	 &	 would	 offend	 the	 principle	 of	
finality.	
✓  Quill	 v	 Smith	 &	 Willmott	 [2014]	 	 Client	 sued	 former	
barrister	&	solicitor	 for	damages	 for	negligence	&	breach	
of	 retainer.	 Client's	 allegation	was	 the	 lawyer's	 failure	 to	
consider	 water	 licence	 in	 the	 transfer	 of	 farm	 extended	
back	 to	 the	 failure	 to	 advice	 a	 considerable	 time	 before	
mediation	 &	 entry	 of	 agreed	 orders.	 Court	 apply	 the	
intimidate	 connected	 test	 in	Rees	 &	 Sinclair	&	held	 that	
the	failure	may	arguably	be	too	far	removed	from	the		



	


