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Accountability: Ensure that the exercise of power is within legal limits or that it conforms to its underlying purpose and 
the expectations of the community. 
 
Constitutional Law: Assumes the existence of a State and includes those laws that regulate the structure and functions 
of the principal institutions of government; their relationship to each other; and their relationship to individual citizens. 

- Sources: 
o The Commonwealth and State Constitutions 
o Legislation 
o Judicial Decisions 
o Constitutional Conventions 
o Academic Writings 

 
Constitutional Conventions: Unwritten rules of behaviour that restrict the exercise of power. 

- These conventions are not enforceable in the courts, but are generally observed because they ensure the 
smooth running of the system. 

 
Constitutionalism: A political doctrine that the law of the constitution is supreme in a legal and moral sense. 

- Exercise of power through a constitution that imposes limits on this power. 
o Limits include: Separation of powers, rights protections, etc. 

- Thomas Hobbes’ 4 purposes for conferring the power to states: 
o To defend against external enemies. 
o To maintain peace within the state. 
o To facilitate wealth acquisition. 
o To promote freedom. 

- Thomas Paine proposed that the role of the constitution is to constrain the government, and that when the 
government acts outside constitutional limitations, it is exercising ‘power without right’. 

 
 
 

Steps to answering public questions: 
- Constitutional concepts. 

o Separation of powers 
o Federalism 
o Rule of law 
o Responsible government 
o Representative government 
o Liberalism 

- Constitution 
o Concepts translates into a particular provision of the 

constitution. 
- Arms of government: 

 Parliament: Passes Law 
 Executive: Undertakes act 
 Judiciary: Makes decision 

o How parliament operates 
o Limitations 

 Concepts underpin role of government. 
- Citizen 

o Arms of government affect individual. 
- Does citizen have a remedy? 

o Decision as to remedy for citizen 
 

 



 
The Crown: A term use to define the entire government structure, the sum of the judicial, legislative and executive 
branches. 

- The state 
 
Federalism: Government power is shared between a central government and sub-national governments operating in the 
same geographic territory. 
 
Human Rights: Norms that are considered to be inherent to all human beings regardless of their race, sex, nationality 
and religion. 

- No person can waive these rights. 
 
Judicial Review:  

- The judiciary undertakes two types of judicial review. 
o Type 1: Guardian of the Constitution - reviewing exercises of legislative power by both Cth and State 
Parliaments against the constraints imposed by the Constitution. 
o Type 2: Ensures that executive action is exercised in accordance with the legal limits that apply to it 
(those limits may be sourced in the Constitution, the common law or most commonly, in statute). 

 
Liberalism: Underpins Australia’s system of democratic government, supporting core principles such as free and fair 
elections, open government, freedom from arbitrary detention, and the accountability of the Executive for the effect of 
its actions on individuals. 

- Australia is a liberal democracy: A political system based on free and fair elections protected by a constitution 
and run by a responsible government. Individuals are the power holders. 

- Views society as separate from its government. 
o Liberals are still concerned with happiness and the common good in society, although these ideals are 
not seen to be best served by the activities of government. 
o Societies strive for what is good through their own rules and conventions outside the laws of states. 

- Communitarianism Critics: 
o Pursuit of individual liberty was not the only rationale for states and their political institutions. 
o Questioned whether the individual was necessarily the only, or even the main, expression of the self.  

Australian Communist Party v Commonwealth (Communist Party Case) (1951) 83 CLR 1 
SIGNIFICANCE: 

- The High Court asserted its role in determining the constitutional limits of the powers of both the Parliament and 
the Executive. 

FACTS: 
- By the Communist Party Dissolution Act 1950 (Cth), s 5(2), it was provided that where the Governor-General was 

satisfied that a body of persons was a body to which the section applied and that the continued existence of that 
body would be prejudicial to the security and defence of the Commonwealth or to the execution or maintenance 
of the Constitution or of the laws of the Commonwealth the Governor-General might declare that body to be an 
unlawful association. 

- The case arose out of the Federal Government’s attempt to ban the Australian Communist Party in the early stages 
of the Cold War. 

ISSUE: 
- Whether (CTH) Communist Party Dissolution Act 1950 valid. 

DECISION: 
- The Communist Party Dissolution Act 1950 (Cth) is ultra vires the Parliament of the Commonwealth and invalid. It 

cannot be supported under s 51(xxxix) read with s 61 of the Constitutionor under an implied power to make laws 
for the preservation of the Commonwealth and its institutions from internal attack and subversion, because its 
provisions do not prescribe any rule of conduct or prohibit specific acts or omissions by way of attack or 
subversion, but deals directly with bodies and persons named and described, the Parliament itself purporting to 
determine, or empowering the Executive to determine, the very facts upon which the existence of the power 
depends. 

http://www.westlaw.com.au.ezproxy2.acu.edu.au/maf/wlau/app/document?&src=rl&docguid=I2c69630a9d5511e0a619d462427863b2&hitguid=I5534cde49cc111e0a619d462427863b2&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC&extLink=false#anchor_I5534cde49cc111e0a619d462427863b2

