
Authorized Trespass 
§ In certain circumstances Police may enter upon land without consent: “entitled to 

enter on private property to effect an arrest within the limits of his common law 
power to arrest without warrant, but would be a trespasser if he entered for any 
other purpose”- Brennan J (Halliday v Neville 1984) 

§ Police may commit trespass if they are given consent to enter, then this consent is 
revoked (Kuru v New South Wales 2008).  

§ Trespass ab initio: Where a license to enter property is by law, and the individual 
commits an unlawful act, they will be considered to have their license revoked 
and to have committed an offence “from the beginning” – there will be trespass. 
Relevance of doctrine is questionable as to where doctrine is still relevant in 
Australia (Baker v R 1983- Brennan & Deane JJ)  

o  Authority must be granted by law- not an individual 
o Must be a positive act, not an omission 
o Liable for punitive damages 
o Police and Seized Goods: does not apply where only some foods were 

wrongfully seized (Elias v Pasmore 1934) 

Continuing Trespass 
§ Once D, or D’s property, remains on the land of P for a reasonable time after 

license is revoked, continuing trespass occurs 
§ Kosinker v B Goodman Ltd (English Case) 1928: Builder failed to remove debris 

after job, and requests were made= continuing trespass, even though the initial 
occupation of the land was not wrongful.  

Trespass to Land and Privacy (Contentious) 
§ No tort of privacy- HC recognizes possibility of torts to recognize this issue See: 

ABC v Lenah Game Meats 2001. 

Remedies 

Key	  Cases	  
§ Cowell v Rosehill Racecourse Co Ltd (1937): P gained entry to races by 

purchasing a ticket. P refused to leave when right to enter was revoked.  Held: P 
was merely granted a license to enter= not exclusive possession.  

§ Halliday v Neville 1984: Two police entered premises through open gate of 
driveway to arrest driver. Held: Court found in favor of publics right to walk on 
open driveway.  

§ Plenty v Dillon (1991): Police entered Plenty’s property to issue a summons. 
Plenty argued they had expressly withdrawn consent for police to enter the 
property. Held: Trespass. Entry to serve summons did not fall within exception of 
common law rule.  

Remedies	   Nominal	  
damages	  

Compensat
-‐ory	  

damages	  
Aggravated	  
damages	  

Exemplary	  
damages	   Injunctions	  



§ Australian Broadcasting Corporation v Lenah Game Meats Pty Ltd 2001: 
Trespassers broke into LGM and recorded practices in their abattoir and passed 
the footage on to ABC. LGM sought injunction to stop footage airing, as the 
practices were not illegal. Held: ABC were not the trespassers- could not be an 
injunction. Court recognized the possibility for tort to remedy invasion of privacy 
but did not embark upon it in this decision.  

Trespass to Goods  
§ There are 3 intentional torts relating to goods: 

1. Trespass to Goods 
2. Conversion  
3. Detinue  

§ The terms ‘goods’ and ‘chattels’ are used interchangeably under the law to mean 
any item of personal property. 

§ Replevin: Conditional return of goods to P while court determines ownership; 
rarely used.  

Ownership 
§ Property in question must be capable of being owned 
§ Corpses: Human corpse cannot be owned, exceptions exist: 

o Where the body had affordable value making it more than ‘just a mere 
corpse awaiting burial’ (Doodeward v Spence 1908) 

o ‘The Next-of-Kin Exception’: ‘Quasi-property’ for those with interest in 
the corpse to control what happens to it (Smith v Tamworth 1997).  

Bailment 
§ An arrangement whereby P1 (bailor) parts with goods temporarily giving it to P2 

(bailee).  
§ Bailor retains entitlement to good even though they are not in their possession 
§ Bailor attains immediate right to possession once the terms of bailment have come 

to an end. 

Elements 

Protects goods in the possession Title to Sue 
§ P must establish that goods were in their possession at the time of trespass.  

o Ownership or interest in goods not necessary; possession is adequate 
§ Constructive Possession: P is not in physical possession of the goods, but has not 

transferred possession to another and still retains control of goods (Hamps v 
Darby 1948).  

§ Title without Possession:  

Voluntary,	  Intentional	  Act	  

• Delibarate,	  reckless	  or	  negligent	  (National	  
Coal	  Board	  v	  Evans	  1951)	  
• An	  involuntary	  act	  i.e.	  a	  sleepwalker	  breaking	  
a	  vase	  is	  not	  sufKicient	  (Morriss	  v	  Marsden	  
1952).	  	  

Directly	  interferes	  with	  posession	  of	  goods	  in	  
Ps	  posession	  

• Indirect=	  no	  trespass	  
• "followed	  so	  immediately	  in	  point	  of	  
causation	  upon	  the	  act	  of	  the	  D	  as	  to	  be	  
termed	  part	  of	  that	  act"	  -‐	  Herring	  J	  (Hutchins	  
v	  Maughan	  1947)	  



o Bailor: A bailor may sue for trespass to goods if the bailee suffered a 
violation of possession. See: Penfolds Wines v Elliot (1946).  

o Trustee: May sue in respect to goods in the possession of beneficiary 
(Barker v Furlong 1891) 

o Executor: Deceased estate. May sue regarding deceased’s goods which 
have not come into his or her possession (Tharpe v Stallwood 1843) 

o Owner of franchise in wrecks: May sue without having had possession of 
the relevant goods (Bailiffs of Dunwhich v Sterry 1831).  

Acts Amounting to Trespass 
§ Merely moving a chattel may amount to trespass, without any infliction of damage 

(Penfolds Wines v Elliot 1946). 
§ Touching goods- no clear authority, in Aus, deliberate touching would likely 

constitute trespass (Reference: Latham CJ in Penfolds Wines): 
o William Leitch & Co Ltd v Leydon 1931: Suggests mere touching may 

constitute trespass   
o Everitt v Martin 1953 (NZ): Mere accidental touching is not trespass 

Detinue	  
§ Unjustifiable	  detention	  of	  a	  chattel	  in	  defiance	  of	  P’s	  right	  to	  immediate	  

possession.	  P’s	  claim	  here	  is	  an	  order	  of	  return	  or	  for	  payment	  of	  its	  value.	  	  
o P	  may	  also	  claim	  damages	  for	  the	  detention	  of	  the	  chattel	  

	  
§ P	  may	  not	  request	  return	  if	  it	  is	  outside	  the	  constraints	  of	  a	  contract	  (Lloyd	  v	  

Osborne	  1899).	  
§ Once	  established,	  any	  excuse	  which	  does	  not	  amount	  to	  a	  legal	  right	  to	  

possession	  will	  not	  absolve	  D’s	  liability	  (Howard	  Perry	  &	  Co	  v	  British	  
Railways	  Board	  1980)	  

§ D	  liable	  where	  loss	  or	  destruction	  of	  goods	  occurs	  (Hougland	  v	  R	  R	  Low	  Ltd	  
1962)	  

Key	  Cases	  
§ Penfolds Wines Pty Ltd v Elliot (1946): P manufactured Penfold’s Wines- bottles 

were embossed ‘this bottle is property of Penfolds’. D sold bulk wine to 
customers in whatever bottles they bought to him. Held: No trespass to goods- D 
filled Ps bottles given by P’s bailee. Only a person in possession can sue for 
trespass, except where that person is the bailor, employee or agent of a person 
who suffered a violation of possession as no violation occurred.  

	  

D	  wrongfully	  refused/
neglected	  to	  return	  

chattel	  	  
P	  was	  properly	  entitled	  

to	  posession	  
P	  made	  a	  propper	  
demand	  for	  return	  


