
Part B: – Formation of Contract: Acceptance 

Consciousness of the offer 

In Bilateral contracts formed verbally or in writing, it is obvious that the offeree has 
deliberately accepted the offer. If an offeree performs an act requested by the offeror 
without intending to accept the offer, has a contract been formed?  

Case Analysis: The Crown v Clarke1  

His petition was dismissed at first instance, the judge finding that he had not acted on the faith 
or in reliance upon the offer made in the proclamation ore with any intention of entering into a 
contract, but he acted to save himself from the unfounded charge of murder. 

Communication of acceptance  

The General Rule  

In Latec Finance Pty Ltd v Knight, Mr Knight signed a hire-purchase agreement relating 
to a TV set. The document depicted an offer by Knight, which was irrevocable for a 
period of 7 days and was not binding until signed by the company. The acceptance was 
noted on the document, but not communicated directly with Knight. He didn’t like the 
set and returned it to the dealer before any instalments had been paid. The company 
sought to enforce the agreement. NSWCA said that a contract is not made until 
acceptance of an offer has been communicated. An offeror may communicate with the 
offeree in one of two ways: 

1. The offeror may agree to treat the doing of an act as an effective acceptance 
2. The offeror may treat the acceptance by a particular method as affective, 

whether or not the acceptance is received by the offeror.  

This case failed however as there was no clause in the contract specifying its 
interpretation.  

The postal rule 

Courts have long recognised an exception to the general rule where the acceptance is 
expected to be sent by post. In such cases the acceptance is effective as soon as it is 
posted2. 

“A finding that a contract is completed by the posting of a letter of acceptance cannot be 
justified unless it is to be inferred that the offeror contemplated and intended that his 
offer might be accepted by the doing of that act”.3 

In Bressan v Squires, Bowen CJ created a rule where the offeror appeared to intend that 
the action of posting should have the consequence of concluding the contract. Where the 
postal rule applies, it has the effect that a contract is made when the acceptance is 
posted, even if it received some time later or is even lost in the post4 

                                                
1 R v Clarke (1927) 40 CLR 227 High Court of Australia – Appeal from the Supreme Court of WA 
2 Adams v Lindsell (1818) 1 B & A 681 
3 Tallerman & Co Pty Ltd v Nathan’s Merchandise (Vic) Pty Ltd (1957) 98 CLR 93 
4 Household Fire and Carriage Accident Insurance Co Ltd v Grant (1879) LR 4 Ex D 216 



It is evident that this rule does not favour the offeree who may not be aware of the 
contracts completion given the circumstances which the letter may be lost in the mail. 
However, since one of the parties bear the risk, the courts have chosen to place the 
burden on the offeror.  

Scope of the postal rule  

The courts have extended the postal rule to telegrams, given that telegrams were given to 
the post office and delivered in the same manner. The courts held that the postal rules 
should not extend to immediate forms of communication, such as telephones.5 
Case Analysis: Feltonhouse v Bindley  

• There was no communication of acceptance; consequently, the nephew was not 
bound to sell Felthouse the horse on the day of the auction.  

Case Analysis: Empirnall Holdings v Machon Paull Partners [SILENCE] 

Facts: 

• Empirnall was a property developer, retained architects Machon to draw up plans, 
obtain approvals, and do work in connection to property redevelopment  

• Empirnall asked Machon Paull if they would be interested in acting as project 
manager for the development. Machon replied in the affirmative.  

• The architects requested a progress payment and a contract for the works  
• They were told to submit the progress claim but were informed that Mr. Jury 

‘does not sign contracts’.  
• A letter was sent to Empirnall stating “as discussed we enclose two copies of the building 

cost plus contract… we ask you arrange for them to be signed and return one copy as soon as 
possible”.  

Held: 

• ‘An offeror may not impose a contractual obligation upon an offeree by stating, 
that if the latter does not expressly reject the offer was made, and it will be taken 
to have accepted it.’ McHugh JA stated that a silent acceptance is generally 
insufficient to create any contract. 

• However, when silence is combined with other circumstances, together they may 
constitute a valid acceptance. The offeree reasonably accepted a choice and taken 
the benefit of the offer. 

• Furthermore, the offer was taken and accepted regardless of the silence.  

Case Analysis: Brambles Holdings v Bathurst City Council  

• Contract comes into existence when communicated to offeror directly through 
telex and telephone.  

Method of Communication  

                                                
5 Brinkibon Ltd v Stahag Stahl und Stahlwarenhandelsgesellschaft mbH [1983] 2 AC 34 



Postal acceptance rule  

The postal rule has governed acceptances sent by post. As per Henthorn v Fraser6, the 
principle stated the post might be used as a means of communicating the acceptance of 
an offer, the acceptance is complete as soon as it is posted.  

Tallerman & Co Pty Ltd v Nathan’s Merchandise (1957) provided a more restrictive 
view of the postal rule. It must be inferred that the offeror contemplated and intended 
that his offer might be accepted by the doing of that act7. 

Case Analysis: Brinkibon v Stahag Stahl Und Stahlwarenhandelsgesellschaft  

Facts:  

• After negotiations mad e for the sale of steel bars, the buyers, sent a telex to 
Vienna accepting the terms of sale offered by the sellers.  

• The contract was not performed and the buyers wished to sue the sellers, but the 
sellers objected on the grounds that the English courts had no jurisdiction over an 
Australian company. 

• The rules of the Supreme Court allowed a party to serve a writ on someone 
outside the jurisdiction, and accordingly, the House of Lords had to decide when 
and where the contract was made  

Legal Issue: 

• Where is a contract created when it is between parties in two jurisdictions?  
• Is using a telex a correct form of acceptance and just it constitute a postal rule?  

Held: 

• The postal rule does not apply. Telex was used, this is an instantaneous form of 
acceptance which was not a part of the postal rule.  

• The contract was formed in Vienna.  
• The court observed that even though the message may not be received 

immediately, a telex should still be treated as if it were an instantaneous 
communication. 

• If a telex is sent to an office, acceptance occurs when the telex reaches the place 
of business, not when it actually gets to the person.  

• Appeal Dismissed. 

Electronic communications  

The time of receipt is now governed by legislation. The ETA were based on the United 
Nations Commission on International Trade Law (UNCITRAL). The NSW legislation is 
set out on the following page as an example of the new legislation.  

A MEETING OF THE MINDS  

                                                
6 Henthorn v Fraser [1892] 2 Ch 27 at 33 
7 Tallerman & Co Pty Ltd v Nathan’s Merchandise (1957) 98 CLR 93 



Offer and acceptance is the idea that a contract is formed only when there is a meeting of 
minds or an agreement between the parties. The court maintained that an agreement was 
required to form a contract. The courts tended towards objective standards for 
interpreting conduct.  

 

… 

 

Part A: – Formation of Contract: Certainty  

Chapter 5: [5.05] – [5.245]  

The fourth requirement of contract formation is that the agreement between the 
parties must be certain and complete. The issue is whether the agreement is sufficiently 
certain and sufficiently complete that is capable of constituting a binding contract.  

è Resolution of the issue involves a consideration of the agreement and the 
circumstances in which it is made.  

è Judicial attitudes differ as to the degree of certainty and completeness required. 

The requirement that a contract be certain has three aspects: 

è The contract must be sufficiently complete. This means that the parties must 
reach an agreement on all terms, rather than have someone set the agreements for 
them.  

è The terms must be sufficiently certain and clear that the parties can understand 
their rights and obligations and the courts can enforce them.  

è The promises made by the parties must not be illusory (deceptive).  

Where a term of an agreement is incomplete, it may be possible to sever the term or part. 
The remainder of the agreement will constitute as a binding contract.  

Where an uncertain provision has been inserted for the benefit of one of the parties, it 
may be possible for that party to waive compliance with the offending term and enforce 
the remainder of the contract.  

COMPLETENESS 

è Results of uncertainty means that no binding contract exists in the eyes of the 
law, if the uncertainty affects the entire contract.8 

Three factors in determining completeness must be taken into account: 

1. Is the term of the contract important? 
2. Why has the term been left out? Did the parties fail to reach an agreement? 
3. Can the agreement still be executed without the term?  

Essential terms 

                                                
8 Fitzgerald v Masters (1956) 95 CLR 420 



An agreement will be complete if the parties have reached agreement on essential terms. 
It is a term ‘without which the contract cannot be enforced’. The concern is whether the 
courts can enforce the contract in the absence of the term. For example: 

è In a lease, the commencement date is an essential term 
è The rental to be paid is essential.  
è For the sale of land, the date of completion will be essential.  

 

It was held in Hall v Busst that the obligation to pay a reasonable price for goods is 
reimbursement, rather than contractual. Windeyer J took the view that the obligation to 
pay a reasonable price would arise in the case of an executory contract.  

Sale of Land 

In a contract for sale of land, the subject matter and price are essential terms and there 
can be no contract if these details are not fixed with certainty. Parties may make a valid 
contract, described as an ‘open contract’, which deals with certain terms, and the courts 
will fill in the details.  

Agreements to agree 

The obligation to pay a reasonable price will only be inferred if the contract is silent as 
to the price. It was held that reasonable price has no application where the parties had 
deliberately deferred agreement on price. The obligation to pay would be inconsistent 
with the intention of the parties.9 

Executed contracts 

Principle: The courts are less likely to find an agreement incomplete if it has been 
wholly or partly performed.  

In Foley v Classique Coaches Ltd, the plaintiff sold land to the defendants on which they 
were to carry on a motor coach business. The plaintiff retained a petrol station on 
adjoining land. The defendants then wished that acquire cheaper petrol elsewhere and 
claimed the agreement was not binding. The courts held that the parties had acted on the 
agreement therefore, it was not incomplete. 

Formula for settling a term 

è Parties may agree on a formula for settling term, which can be applied by the 
court in the event of a dispute.  

è The validity of a contract will depend on whether the court regards the formula as 
sufficiently certain.  

CERTAINTY 

- A contract may fail because a term is vague and imprecise that the courts cannot 
attribute its meaning.  

                                                
9 May and Butcher Ltd v The King (1934) 2 KB 



- The courts cannot enforce a contract if they cannot identify the obligation of the 
parties  

- A contract that contains meaningless terms may be unenforceable. However, if 
the contract can stand without the meaningless clause, the courts are likely to 
sever that clause to save the contract10 

 

                                                
10 Fitzgerald v Masters (1956) 


