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DUTY TO ACT BONA FIDE, BEST INTERESTS OF CO. (GOOD FAITH) 

1. Who is the relevant person? 

a. Question of fact – which person is the question asking for? 

 

2. Is the relevant person a director or officer? 

a. Director - statute: s 9 

Appointed director = s9 “director” (a)(i): a person who has been validly appointed director pursuant 

to s 201G.  

Alternate director = s 9 “director” (a)(ii): With the other directors’ approval, a director may appoint 

an alternate to exercise some or all of the director's powers for a specified period - see s 201K for 

further information about powers of/over alternate directors. 

De facto director = s 9 “director” (b)(i):  a person who is not appointed to the position of director 

but who is acting as a director (e.g. attending and voting at board meetings). 

● Grimaldi v Chameleon Mining  

Shadow director = s 9 “director” (b)(ii): a person who is not appointed as the director but is in 

control of the board and the board acts in accordance with that person’s directions and wishes e.g. 

gives instructions/directors to board (e.g. lawyer/consultant) 

● Standard Chartered Bank of Australia Ltd v Antico 

● Australian Securities Commission v A S Nominees Ltd 

b. Officer - statute: see s 9  

 

3. To whom will they owe a duty? 

a. The director will owe a duty to the co. as a whole (that is, its shareholders) – Greenhalgh v Arderne; 

Westpac v Bell  

b. Where the co. is insolvent or bordering on insolvency, directors owe a duty to the creditors – Walker v 

Wimborne. 

c. Generally speaking, they will not owe duties to individual shareholders – Percival v Wright.  

i. Exception: a departure from the general rule may occur where a course of dealings constitutes 

a fiduciary relationship due to history of trust, reliance & dependence between individual 

directors and individual shareholders: Brunninghausen v Glavanics (1999) 
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d. Whose interests? "interests of the co." means the interests of its shareholders collectively, and where 

there is a diverging group of shareholder interests - it must act fairly as between them (Mills v Mills). 

Also: 

i. Employees? Parke v Daily News can be contrasted with Teck Corp v Millar, where it was held 

that just by considering the interests of the employees, this did not breach the duty. However, 

if the interests of the shareholders were disregarded in order to confer a benefit on 

employees, this would breach the duty - Parke v Daily News. 

ii. Groups of co.? Directors must consider the interests of their particular co. not subsidiaries or 

higher ups - Walker v Wimborne. 

iii. Creditors? Again no, but relevant in terms of insolvency and liquidation. Where non-payment 

to a creditor might result in a co. being insolvent, then creditors interest ought to be examined 

- Kinsela v Russell Kinsela P/L. 

 

4. What is the duty and its source? Duty to Act in Good Faith 

a. NB: The duty to act in good faith is confirmed as the same in equity as it is under statute: Bell Group 

Ltd (in liq) v Westpac Banking Corp (2008)  

b. Equity - the directors owe a duty to act in the ‘best interests of the company as a whole’: Westpac v 

Bell Group 

i. This refers to both present and future members: Greenhalgh v Arden Cinemas Ltd [1951] 

c. The test for breach is both a subjective and objective test: Hutton v West Cork Railway Co (1883); and 

Bell Group Ltd (in liq) v Westpac Banking Corp (2008): 

i. Subjective element (first limb): where the directors believe they are harming or have harmed 

the company, they will have breached duty. If no belief – then second limb. 

● Hutton v West Cork Railway Co (1883): subjective limb cannot be the sole test because it 

would allow for a “lunatic” to act in a way that they thought was reasonable, but 

which was objectively unreasonable.  

ii. Objective element (second limb): Whether a reasonable person examining the evidence from 

all perspectives would consider that the directors were in fact acting in the company’s best 

interests. 
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d. Statute: S181(a) - A director or other officer of a corporation must exercise their powers and 

discharge their duties in good faith in the best interests of the corporation. The subjective and 

objective tests to determine whether there was a breach of duty are the same as under equity. 

i. s 181 – breach of statutory duty is a civil penalty provision 

e. s 184(1) – a director who contravenes the duty to act in good faith and is either (a) reckless or (b) 

intentionally dishonest in doing so incurs criminal liability. 

i. (2) Director, officer or employee commits offence if they use their position dishonestly 

f. s 1311 & Sch 3: if director is found liable under s 184 he or she may receive 5 years imprisonment or 

pay 2000 penalty points.  

 

5. Remedies: 

a. Note difference in equitable remedies given that this is a fiduciary duty. 

i. Acc 

ii. Rescission 

iii. Constructive Trust 

 

6. Relief from liability - s1317S and s1318 (these provisions only apply for civil matters) 

a. For the court to grant relief under these sections: 

i. the director must have acted honestly; and 

ii. ought fairly to be excused either wholly or partly for the conduct (ASIC v Vines [2005]; Hall v 

Poolman (2007)) 


