
EASEMENTS 
___ may want to show they have a positive/negative easement with respect to ____ in order 
to _____. Easements ‘howsoever acquired’ are paramount interests (s 42(2)(d) TLA) 
 
Substantive characteristics 
In order to make out an easement ___ has to first make out the 4 substantive characteristics 
identified by Evershed MR in Re Ellenborough Park and approved in Riley. 

1.   Is there a DT and ST? 
2.   Does the purported easement benefit the land as land? 

o   Is there a sufficient nexus between the enjoyment of the right and the use of 
the lot (Ellenborough) 

o   Increasing the value of the land is relevant but not determinative 
(Ellenborough) 

o   Two tenements need not be directly contiguous (Ellenborough) 
o   Purported easement can not just benefit a business undertaken on the land 

(Clos Farming Estates) 
3.   DT and ST cannot be the same person 
4.   Capable of forming the subject matter of the grant? 

a.   The right cannot be too vague (Riley) 
b.   Must be more than a mere right of recreation (Ellenborough; Riley) 
c.   Must not be inconsistent with proprietorship (Copeland) 

 
Was the easement validly created (reservation)? 

1.   An easement can be created by express reservation via deed, or registration (s 72(1) 
TLA) 

2.   An easement can be created by implied reservation via necessity (North Sydney 
Printing) 

o   This is high threshold test of ‘absolute necessity’ (North Sydney) 
o   Even landlocked land did not meet this test (North Sydney) 

3.   An easement can be created by implied reservation via common intention 
o   Also high threshold – should not derogate from own grant 

 
Was the easement validly created (grant)? 

1.   Express – as above 
2.   Implied grant via necessity – as above but test is lower threshold 
3.   Common intention (State Electricity) 
4.   The rule in Wheeldon v Burrows 

The dicta in Wheeldon v Burrows used the word ‘or’ leading to debate over whether it 
is a two or three limb test (see Taylor Implied Easements). In the absence of a clear 
answer it is prudent to advise on all three limbs. 
a.   Quasi-Easements that are ‘continuous’ and apparent 

o   ‘continuous’ means operates w/o human intervention and apparent means it is 
discoverable upon inspection 

b.   Necessary for the reasonable enjoyment of the land (Wilcox) 
o   Not as high threshold as absolute necessity 

c.   Used at the time of the grant 
5.   Implied via s 12(2) of the Subdivision Act: 

a.   Applies to sub-division of a building (s12(2)(i)-(iii) or sub-division of land if the 
plan states that this section applies (s 12(2)(iv)) 



b.   Easement is necessary for the reasonable use and enjoyment of the lot or the 
common property 
o   Necessary = essential (Body Corporate) 

c.   The easement is consistent with the reasonable use and enjoyment of other lots 
and the common property 
o   If an alternative arrangement to an easement is available, this militates against 

the implication of an easement (Body Corporate) 
6.   Easement by prescription arises under the doctrine of lost modern grant where a 

person has been using a right for 20 years (Sunshine Retail Investments) 
o   Easements of light and air cannot be acquired via prescription (s195-96 PLA) 
o   Must be: 

a.   Nec Vi: without force 
b.   Nec clam: without secrecy 
c.   Nec precario: without permission 
d.   Owner of DT must acquiesce (not consent) (Sunshine) 

v   Requires a level of knowledge (Sunshine) 
v   Constructive knowledge will not suffice (Sunshine) 
v   Can only be applied against an owner in possession (Sunshine) 

 
Scope and construction of an express covenant in the easement 

•   Depends on the original intentions of the parties evidenced by the words used 
(Westfield) 

•   Cannot look behind the TS at extrinsic evidence (Westfield) 
 
Conclusion 
Paramount interest therefore ____. 
 


