
Market Definition 
•   Ultimately the process of market definition is ‘inexact’ and involves ‘a question of 

degree’ (QWI at 199 per Dawson J at 195 per Deane J) but a market can be defined as an 
area of close competition (QCMA endorsed in QWI). 

•   The crux of market definition is substitution (s 4E) and the related notion of cross-
elasticity of demand (Cellophane; QCMA; Tooth & Tooheys) 

•   The Courts generally apply the SSNIP test (Cellophane; QCMA) as an ‘intellectual aid’ 
(Seven v News Limited) 

•   No need for the goods to be ‘fungible’ – they need only be ‘reasonably interchangeable’ 
(Cellophane per Reid J) 

•   A market can still exist even if there is no actual competition, provided there is the 
potential for competition (eg in Queensland Wire the High Court was prepared to accept 
that there was a market for Y-bar, even though BHP was the only source of Y-bar in 
Australia and none had ever been sold – similar to NT Power, there was an electricity 
infrastructure or carriage market even though no transactions had taken place). 

•   Market can be divided into submarkets (E.g. Bali submarket; Maldives submarket in 
Singapore Airlines) 

•   Commentators bemoan the tendency of market definition to do away with the case 
(Rhonda Smith) 

 
Dimensions of market to mention 
•   Can be divided along a spatial/geographic dimension – e.g. in QIW the Court said the 

market was national as ‘important strategic business decisions are made at the national 
level’ 

•   Can be divided along functional level – e.g. Tooth where it could be divided into retail 
and wholesale markets. 

•   Mention these on exam if relevant 
 
SSNIP test: 
•   What would be the consumer reaction to a small but significant non-transitory increase in 

price from the firm? If a substantial number of consumers would turn to another product, 
then the market includes that product. 
o   (For example in Cellophane, the US Supreme Court held that the relevant market 

was the flexible packaging material market, because if Du Pont increased its price of 
cellophane its consumers would turn to other flexible packaging materials) 

•   SSNIP is usually 5% price rise (Merger Guidelines 4.21) 
 
Examples/analogies: 
•   Cellophane: DuPont produced almost 75 per cent of cellophane in US but less than 20% 

of total flexible packaging. US Govt argued the market was the cellophane market. 
DuPont argued it was wider – the flexible packaging market. DuPont won. Reid J 
reasoned that cellophane competed against other flexible wrappings. 

•   Tooth & Tooheys: Tooth and Tooheys were brewers, distributors and hotel owners in 
NSW who supplied 90 per cent of beer in NSW. Sought authorization for various 
agreements. The relevant market was beer (both bulk and packaged) rather than alcoholic 
beverages generally because although wine and spirits had increased in popularity in the 
post war years the Tribunal said that beer ‘still plays a distinctive role in the Australian 



way of life’ and ‘a monopoly position in the beer industry could still generate significant 
monopoly rents’. Result probably different today. 

•   Singapore Airlines: Taprobane was a wholesale travel agent that packaged tours for retail 
travel agents to sell to consumers. Specialised in Maldives. SA begun arranging tours 
itself. Charged higher prices to Taprobane. Taprobane sued successfully under s 46 as 
market was defined as flights to Maldives in which SA had MP. French J held that the 
market was air travel to ‘island destinations’ and air-travel to Maldives was merely a 
submarket.  

•   QIW: Davids obtained authorisation from ACCC to acquire CBL. QIW a rival bidder 
appealed that decision. Court defined market as national market for distribution of 
grocery products to the consuming public via integrated retail chains and independent 
wholesalers. They did not accept a narrower geographic market or a definition confined to 
merely independent wholesalers supplying independent retailers – these were submarkets.  

 


