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Owner	  (O)	   Rogue	  (R)	   Purchaser	  (P)	   Applicable	  
provision	  

Outcome	  

O	  has	  title	  to	  
car	  

R	  steals	  car	  and	  
sells	  it	  to	  A.	  

Buys	  car	  from	  A	  
(with	  or	  without	  
notice	  of	  theft)	  

S	  26(1)	  SoG	  Act	  
(P	  cannot	  have	  
better	  title	  than	  
A	  or	  R)	  

P	  doesn’t	  
have	  good	  
title	  
(Rowland	  v	  
Divall)	  

O	  has	  title	  to	  
car	  

Gives	  
possession	  of	  
car	  to	  R	  with	  
title	  documents	  

P	  buys	  car	  from	  R.	   S	  26(1)	  SoG	  Act	  
(O	  by	  conduct	  
cannot	  deny	  R’s	  
authority	  to	  
sell)	  

P	  has	  good	  
title	  

O	  has	  title	  to	  
car	  

R	  buys	  car	  with	  
bad	  cheque	  (nb	  
voidable	  title)	  

P	  buys	  car	  in	  good	  
faith	  without	  
notice.	  

S	  27	  SoG	   P	  has	  good	  
title	  

O	  has	  title	  to	  
car	  

R	  buys	  car	  with	  
bad	  cheque	  

P	  buys	  car	  in	  good	  
faith	  without	  
notice	  (however	  
prior	  to	  purchase	  
O/R	  contract	  has	  
been	  rescinded	  by	  
O).	  

S	  27	  SoG	   P	  doesn’t	  
have	  good	  
title	  (but	  
NB	  s	  28(2)	  

O	  buys	  car	  
from	  R	  

However	  R	  
remains	  in	  
possession.	  

P	  buys	  car	  from	  R	  
in	  good	  faith	  
without	  notice.	  

S	  28(1)	  Seller	  in	  
possession.	  

P	  has	  good	  
title.	  

O	  (a	  finance	  
company)	  gains	  
title	  to	  car	  in	  
exchange	  for	  
finance.	  

R	  a	  car	  yard	  
dealer	  remains	  
in	  possession.	  

P	  buys	  car	  from	  R	  
in	  good	  faith	  
without	  notice.	  

S	  28(1)	  Seller	  in	  
possession.	  

P	  has	  good	  
title.	  

O	  agrees	  to	  sell	  
car	  to	  R	  and	  
gives	  
possession	  to	  R	  
(NB	  provision	  
that	  title	  only	  
passes	  on	  final	  
payment).	  

R	  is	  buyer	  in	  
possession	  with	  
owner’s	  consent	  
but	  doesn’t	  
have	  title.	  

P	  buys	  car	  from	  R	  
in	  good	  faith	  
without	  notice.	  

S	  28(2)	  buyer	  in	  
possession.	  

P	  has	  good	  
title.	  

O	  (a	  finance	  
company)	  
allows	  R	  to	  sell	  
car	  on	  their	  
behalf—O	  
retains	  title.	  

R	  sells	  car	  to	  P	  
but	  does	  not	  
account	  for	  
money	  to	  O.	  
(NB	  R	  is	  agent	  
acting	  in	  course	  
of	  business	  for	  
O).	  

P	  buys	  car	  from	  R	  
in	  good	  faith	  
without	  notice.	  

Factors	  
(Mercantile	  
Agents)	  Act	  
1923	  ss	  3,5.	  NB	  
also	  SoG	  Act	  ss	  
26,	  28.	  

P	  has	  good	  
title.	  
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Introduction to Commercial Law 
 
Property Rights - Yanner v Eaton 1999 201 CLR– HC questioned whether an 
aborigine had breached provisions of the QLD former Conservation Act. Most 
important – Gaudron, Kirby, Hayne judgment, described what is meant by property. 
 

• To say that person A property is in B, what right do they have? Is the interest 
real? Is the interest equitable? 

• Property – a bundle of rights. Physical or intangible property.  
• 11 key elements to bundle of rights - firstly bundle of rights include the right 

to possess something and the right to exclude physical control. The right to 
use and physically make use of the thing. The right to manage the personal 
property. The right to income and keep the value generated by the property. 
The right to capital, right to consume or destroy the property. The right to 
security and the right to exclude anyone else to use the property including the 
state. The power to transfer the property to another person. Indefinite 
nature of the right to enjoy, if you have exclusive rights there is no time 
definition and your rights never come to an end. The duty that others have to 
refrain others from using the property. The liability to have the thing 
taken away to satisfy your debts. Finally, rights of entitlement of other 
persons to the thing if your title has lapsed. 

 
Sale of Goods 
 

• Sale of Goods Act applies to contracts when it involves goods. 
• Implies terms in transactions in this type. 
• Section 5; Definition of Goods. 
• Section 6; the contract. 
• Section 16; nature of remedies. 
• Section 18; sale by description: by description not by quality. 
• Section 19; covers quality. Merchantability; inherent nature of goods and 

value. 
• Can have overlap between quality and description. 
• Section 91; fitness for purpose. 
• Part 6; remedial provisions. 
• Read over key provisions and cases; ashington v pickeries, henry v kendel 

 
Agency 
 

• Agency relationships arise in many situations. 
• Lawyers, real estate agents etc. 
• Agency: no word is more abused then the word agent. 
• What is an agency relationship? – agency is a word used to connote an 

authority or capacity in one person to create legal relations between a person 
occupying the position of principal with other parties. 

• Principal: for whom an agent is working, an agent and a third party. 
• Being a legal agent means legal consequences will apply. 
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• Agent has right to seek re-imbursements if caused by the principal from the 
contract entered into. 

• Agency can arise in many ways – through express agency agreement, could be 
implied through circumstances or written agreements. 

• Case: Freeman & Lockier vs. Buckhurst properties 1964 – important – 
recognised – a person can be given an agent capacity even if they are not 
expressly and agent… Sets out different authorities and agents. 

• Statutory provisions can make an agent relationship or an agent by necessity. 
• There can be express or implied agencies. 
• For and on behalf of – I’m signing for someone else language for a principal. 

Must confirm they have authority to do so.  
• Corporations Act – third party assumptions, corporations must be careful with 

agency relationships. 
• Must go back to definition if confused by agent. 

 
Introduction to the Australian Consumer Law; 
 
What is the ACL? 

• Was-mix of Trade Practices Act 1974 (Cth) and state Fair Trading Acts 
– Relied upon s51(i),(v),(xx) of the Constitution 
– Typical to divide between corporations (TPA) and individuals (FTA)  

• Now-national regulation through the Australian Consumer Law (ACL) 
– Shared enforcement by ACCC (corporations) and state Fair Trading 

agencies (for individuals) 
• ACL is Sch 2 of the Competition and Consumer Act 2010 (Cth) (CCA) 

 
Structure of the ACL; 
Chapter 1—Introduction 

– Important definitions (eg consumer, future reps, manufacturer) 
Chapter 2—General protections 

– Misleading or deceptive conduct; unconscionable conduct; unfair 
contract terms 

Chapter 3—Specific protections 
– Unfair practices; Pt 3-2 consumer transactions; Pt 3-3 Product safety 

Chapter 4—Offences 
Chapter 5—Enforcement and remedies 
S5-2 – Actions for penalties. Remedies 
 
Operation of the ACL-as a law of the Cth; 

• Competition & Consumer Act Sch 2 s1 
– Pt XI of the CCA or an ‘application law’ 

• Application law is defined in CCA Sch 2 s2 (see CCA s140) 
– CCA s140 defines an application law (for purposes of 

operation of ACL as a law of the states or territories) 
• See Pt XI of the CCA (for Cth operation) 

– s130 defines ACL as law applied under Pt XI Div 2 Subdiv A 
– s131 applies ACL as a law of the Cth to conduct of corporations in 

relation to Ch 1 and 2 in Div 2 also applies to conduct BY 
corporations. 

• Note s139B (conduct of directors, employees and agents) 
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– Does not apply to financial services (s131A) 
• See ASIC Act 2001 (Cth) 

• Regulated by the ACCC 
• Federal courts have jurisdiction 

 
Operation of the ACL-as a law of the states and territories 

• FTA 1987 (NSW) s28 applies ‘ACL text’ as a law of NSW 
– Australian Consumer Law (NSW) 
– ACL applies as a part of the FTA (s28(1)(c)) 

• ‘ACL text’ is defined in FTA s27 as Sch 2 of the CCA(Cth) 
• Interpretation Act 1987 (NSW) does not apply to ACL-Acts Interpretation Act 

1901 (Cth) applies-FTA s31 
• Regulated by the Dir-Gen Department of Fair Trading-Not by the ACCC 
• Applies to state govt businesses (FTA s36) 
• State courts have jurisdiction 

Enforcement of the ACL; 
Powers given to both Cth and states 

• ACL Pt 5-1 (undertakings, substantiation notices, public warning notices)  
Powers given to ACCC under CCA Pt XI 

• Appoint inspectors-access to premises, production of documents, search 
warrants, disclosure notices, embargo notices 

• Infringement notices (see CCA s134A) 
Powers given to NSW Fair Trading (under FTA) 

• Pt 2A (investigations) 
• Pt 6 (enforcement and remedies) 
• Penalty notices, show cause notices 

 
Remedies under the ACL; 
Pt 5-2 (general) 

• s224 Pecuniary penalties 
• s232 injunction 
• s236 damages; see also: 

– ss237,238 (compensation & other orders) 
– s239 (orders to compensate non-parties) 
– ss242-253 (what orders can be made) 

Pt 5-4 (for consumer guarantees) 
• s259 (suppliers of goods) 
• s267(suppliers of services) 

**Distinguish between major and non-major failure** 
 
 

STEP-BY-STEP GUIDE TO STATUTORY INTERPRETATION 
 
See further: Pearce & Geddes, Statutory Interpretation (8th ed, 2014, LexisNexis) 
and Brown, McNamara and Treloar, Good Practice Guide (Bachelor of Laws): 
Statutory Interpretation (2011, ALTC) 
 
STEP 1-Determine the scope of the issue 

• What area of law is involved? 
• What statutes are relevant (if any)? 
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o Check subject index (LawNow on LexisNexis AU) 
o Check other secondary sources (textbooks, Halsbury’s etc) 

• Identify relevant rules within the statute 
 
STEP 2-Application 

• What is the currency status of the version of the statute you are using? 
o Use the most up to date version (cross-check Comlaw or 

www.legislation.nsw.gov.au with LawNow) 
• Is the statutory rule in force? 

o Check commencement provision and Notes (end of statute)  
• Has the statutory provision been recently amended? 

o Check Table of Amendments and Table of Acts 
o Check the most recent government gazette 

• Are there any pending amendments that may affect your issue? 
o Check status of Bills (LawNow; www.aph.gov.au, 

www.legislation.nsw.gov.au) 
• If there are recent amendments, check if there are transitional provisions and 

whether they affect your issue 
 
STEP 3-Scope and meaning of the statute 

• Skim read over the table of provisions in the statute to get an understanding of 
the organisation and flow of provisions  

• Identify key parts of the statute (eg dictionary/definitions, substantial 
obligations/prohibitions, liability, defences, enforcement etc) 

 
STEP 4-Interpreting individual rules 

• Read over the relevant provision 
• Identify key words and phrases that may need to be defined 
• Cross check with the dictionary/definitions section of the statute 
• Check the Acts Interpretation Act 1901 (Cth)/Interpretation Act 1987 (NSW) 

for common definitions 
• Set out the conditions needed for the application of the section: 

o Who does it apply to? 
o When does it apply? Identify the separate elements 
o Are there circumstances where it will not apply? 
o What is the rule being imposed? 
o What consequences may arise if the rule is contravened? 

• Read the provision in the context of the entire document 
o Do other provisions suggest a particular interpretation? 

• Is the meaning clear at this point? If so, apply the provision. If not, consult 
permissible extrinsic materials.  

 
STEP 5-Apply the common law rules/presumptions of construction 

• The literal rule, the golden rule and the purpose rule 
• Use of ‘and’ and ‘or’- are they used disjunctively or conjunctively? 
• Common law presumptions: 

o Noscitur a sociis-the meaning of a word or phrase should be derived 
from its context 
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o Ejusdem generis-‘of the same kind’, which usually applies to lists, 
particularly where a general item is included after specific items. 
Determine whether the items are of the same genus. 

o Expressio unius est exclusion alterius- the express mention of one 
thing excludes all others 

o Generalia specialibus non derogant-specific provisions prevail over 
general ones 

 
STEP 6-Apply the purposive approach 

• Note requirement of Acts Interpretation Act 1901 (Cth) s 15AA/Interpretation 
Act 1987 (NSW) s 33 

• Can extrinsic materials can assist? Note rules for their use in Acts 
Interpretation Act 1901 (Cth) s 15AB/Interpretation Act 1987 (NSW) s 34 

o Check for explanatory memorandum, law reform papers, parliamentary 
debates 

o Check other secondary sources (journal articles, minister speeches, 
textbooks etc)-focus on high quality materials 

 
STEP 7-Apply common law presumptions of legislative effect 

• Note application of presumptions regarding the effect of statutes, for example: 
o No retrospective application 
o No extra-territorial application 
o Not to interfere with pre-existing rights  
o Property rights are not confiscated without compensation 
o Not to abrogate privileges (eg self-incrimination, privilege etc) 
o Not to restrict access to the courts 
o Enactment of similar provision after judicial decision is made in 

consistently with that decision 
o Compensation provisions will be beneficially construed 
o Penal provisions will be strictly construed 
o Legislation does not bind the Crown (unless stated) 
o Legislation will operate in conformity with Australia’s international 

legal obligations 
 
STEP 8-Determine if provision has been discussed in a court decision 

• Focus on appellate cases first (HCA, FCAFC, NSWCA) then on 
NSWSC/FCA cases 

• Check Words and Phrases Judicially Considered (LexisNexis AU, Legal 
Dictionary, Casebase or other citator) 

• Search catchwords/summary (law reports, Casebase etc) 
• Check index/table of statutes in relevant law reports 
• Check Halsbury’s and statute annotator 
• Check practitioner commentary (if available) 

 
STEP 9-Conclusion 

• Apply the provision to the relevant circumstances, noting the potential 
consequences and move on to the next issue. 

	  


