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Remedies Final Examination Notes 2014 
 

Week 1: Introduction 
 

Today, a remedy is given to a plaintiff to a situation from which they seek some sort 
of relief from the wrongdoer or anticipated wrongdoer of the defendant. A wrong will 
have taken place when the defendant has violated a legally recognised right of the 
plaintiff i.e. contract, tort and the law of equity and statute. 
 
Primary and Secondary right: 
 
Lord Diplock has recognized and approved of Austin’s distinction between primary 
and secondary rights in Photo Production Ltd v Securicor Transport Ltd [1980]: 

Every failure to perform a primary obligation is a breach of contract.  The 
secondary obligation on the part of the contract breaker to which it gives rise 
by implication of the common law is to pay monetary compensation to the 
other party for the loss sustained by him in consequence of the breach.1 

 

The purpose of remedial action: 
Compensation: 

• Damages 
• Equitable compensation 
• Equitable damages 
• Statutory damages 

Restitution: 

• Account of Profits 
• Restitutionary Damages 
• Constructive Trust 
• Statutory Restitution 

Punishment: 

• Exemplary Damages 
• Statutory Penalties 

Coercion: 

• Injunction 
• Specific Performance 
• Specific recovery of goods 
• Action for the agreed sum 
• Statutory enforcement orders 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 Photo Production Ltd v Securicor Transport Ltd [1980] AC 827, 849. 



Week 2: Damages in Contract 

1. General Principles 
 
Damages in contract and in tort are awarded according to common law principles. 
However, although damages are awarded so as to place the plaintiff in the position he 
or she would have been in had the contract been performed; Robinson v Harman 
(1848), exemplary/punitive damages may be awarded to the plaintiff, if the conduct 
that amounts to a breach also constitutes a tort then the position may be different. 
 
Contract is forward looking in that it looks at the position if the contract had been 
performed. 
 
Contract award compensation as part of damages. 
 
Any breach in contract by one party entitles the other to claim damages. In such a 
case, nominal damages will be awarded if no loss is demonstrated.  
 
In order to recover substantial (not nominal) damages, those damages must be proved 
adopting the principles of causation, remoteness and fending off any challenge for 
failure to mitigate. 
 
In order to obtain damages in contract there must be a breach of contract.  There need 
not be a termination of the contract. 
 
2. Causation 
 
Only loss, which is the result of a breach, is subject to compensation. Thus, a plaintiff 
must prove that the breach of contract resulted in the damage claimed in order to 
recover. 
 
Traditionally the 'but for' test was the predominant test of causation for damages in 
contract.   This resulted in the court asking the question whether but for the 
defendant's breach the plaintiff would have suffered loss: Reg Glass Pty Ltd v Rivers 
Locking Systems Pty Ltd (1968). In this case: 
 
Facts: Rivers fitted a security door to Glass’ shop in order to deter burglars. 
However, burglars broke in by forcing the door out of position. G sued for damages 
on the grounds that the door had not been fitted correctly and as required by the 
contract. R argued that the burglars might have succeeded even if the door had been 
fitted properly. 
 
Held by the High Court: The plaintiff was entitled to damages “once the breach of 
warranty is established” and prima facie the loss suffered resulted from the breach. 
 
 
However, in light of the decision in March v E & M H Stramare Pty Ltd (1991), it is 
reasonable now to view the test of causation in contract as being the common sense 
approach.   This was the direction the law of contract was taking before this decision: 
Alexander v Cambridge Credit Corp Ltd (1987) and therefore, causation in contract 



should be determined by reference to a common sense approach with the 'but for' 
test being used as a threshold test. 
 
It is only necessary to prove that the defendant's breach was a cause and not the sole 
cause of the plaintiff's loss; Alexander v Cambridge Credit Corp Ltd (1987):    
 
Facts:  The appellants were the auditors of the respondent company.  In their audit, 
the auditors failed to make sufficient allowance for a number of bad debts and losses 
resulting from investments. The respondent argued that as a result of these omissions, 
the company’s perilous financial position was not fully appreciated.  The company 
continued to trade, making substantial losses and after three years went into 
liquidation. The trial judge awarded the company $145 million. 
 
Held on appeal: There was no causal connection between the breach and the 
financial loss. There were a number of factors, which had contributed to the damage 
complained of by the company.  The court had to ascertain whether the auditor’s 
actions contributed to the loss or damage. This could be determined by the application 
of the “but for” test. In this case the company’s loss was the result of a number of 
factors, including the decision to expand operations in a harsh economic climate.  
 
3. Remoteness 
 
Both in contract and in tort the damage must not be too remote. The rules of 
remoteness in contract have developed by taking into account the different nature of 
the cause of action and the relationship of the parties.  
 
The classic two-limb test in contract is that stated by Baron Alderson in Hadley v 
Baxendale (1854)  
 
The Plaintiff can recover: 
 
♦ A loss arising naturally, i.e. according to the usual course of things - the first limb. 
 
♦ A loss that may be reasonably supposed to have been in the contemplation of both 

parties at the time of the contract - the second limb. 
 
Facts: H owned a mill and entered into an agreement with B to fix a broken 
crankshaft in a machine. B promised that a new part would be delivered the next day, 
but it was not delivered for seven days. H claimed damages for the loss of profits 
during the time the machinery was out of order. 
 
Held: H’s claim failed because he had not told B that the mill would be unable to 
operate without the machine. It was reasonable for B to assume that H would have a 
spare crankshaft, which could be used while the new one was being made. H did 
nothing to correct this assumption. 
 
Thus, in determining whether something arises naturally the court considers not only 
the actual knowledge of the party in breach but also imputed knowledge so that every 
person is taken to know what losses arise in the ordinary course; Victoria Laundry 
(Windsor) Ltd v Newman Industries Ltd [1949]. 



 
The second limb of Hadley v Baxendale requires actual knowledge by the defendant 
of special circumstances such that the defendant ought, on an objective basis, 
appreciate the loss that will flow if there is a breach of contract; Victoria Laundry 
(Windsor) Ltd v Newman Industries Ltd [1949]. 
 
Facts:  The laundry ordered a boiler from the defendant. The defendant promised to 
supply the boiler in June, but it was not delivered until November. The Laundry 
claimed normal profits lost as a result of the lack of the boiler and also for losses 
occasioned by inability to fulfil dyeing contracts, entered into in anticipation of the 
delivery of the boiler. 
 
Held: The Laundry was entitled to recover normal profits it would have earned from 
its usual work. However, it could not recover lost profits from the dyeing contracts, 
since the defendant could not be expected to have foreseen the dyeing contracts, since 
they were outside the normal work of the Laundry. 
 
With respect to both limbs the test is not whether the defendant actually appreciated 
the loss that would flow but whether as a reasonable person he or she ought to have 
appreciated that such loss would flow; Victoria Laundry (Windsor) Ltd v Newman 
Industries Ltd [1949] 
 
 
4. Mitigation 
 
The plaintiff has a duty act reasonably in its own interests and to mitigate any loss and 
damage suffered as a result of the defendant’s actions: British Westinghouse Electric 
and Manufacturing Co Ltd v Underground Electric Railways Co of London [1912]. 
 
The duty on the plaintiff is to act reasonably: Shindler v Northern Raincoat Co Ltd 
[1960]. So long as the plaintiff does so he or she satisfies the duty and can recover the 
reasonable costs of mitigation and any consequent loss or increase in damage. 
 
However in acting reasonably the plaintiff is not required to give up legal rights or 
accept offers of employment at a lower status: Shindler v Northern Raincoat Co Ltd 
[1960] and TCN Channel 9 v Hayden Enterprises Pty Ltd (1989)  
 
A plaintiff is not required to mitigate where he or she could not afford to do so 
particularly where that inability is due to the defendant's breach: Burns v MAN 
Automotive (Aust) Pty Ltd (1986)  
 
Where there has been an anticipatory breach of contract, the contract is not 
terminated, there is no immediate right to damages for that breach and there is, as yet, 
no duty to mitigate: Shindler v Northern Raincoat Co Ltd [1960]. 
 
The duty to mitigate can only arise as a result of damage that is actually being 
suffered. Following an anticipatory breach the innocent party has the right to 
terminate the contract and sue for damages (subject to the duty to mitigate) or treat the 
contract as continuing and affirm it.   If the contract is affirmed then there is no duty 
to mitigate. 



5. Date of Assessment 
 
The date for assessment of damages in contract is generally the date of the occurrence 
of the breach. However, the court can be flexible in this regard if a later date would 
correspond better with the notion of placing the innocent party in the position they 
would have been in had the contract been performed: Johnson v Perez (1989). 
 
In the case of an anticipatory breach, then damages will be assessed at the date of 
performance irrespective of whether the contract is affirmed or terminated by the 
innocent party: Tai Hing Cotton Mill Ltd v Kamsing Knitting Factory [1979]. 
 
6. Once and for all rule 
 
Damages for breach of contract cannot be given instalments. The plaintiff must claim 
all loss arising from the breach and cannot bring separate actions.  Where the contract 
provides for instalment payments then, depending on the construction of the contract, 
the non-payment of the instalments may give rise to separate causes of action.  Where 
there is a continuing breach of contract then this may give rise to separate causes of 
action for each breach. 
 
7. Interests Protected 
 
There are various heads of damage for breach of contract that are set out below.   
These are not mutually exclusive in all cases subject to the principle that there cannot 
be double recovery. 
 
7.1 Expectation Damages 
 
These are the most common form of damages for breach of contract and represent the 
loss of profit expected to be derived from the contract. 
 
However even if the contract would have turned out not to be profitable to the 
plaintiff, the plaintiff can still recover his or her loss by way of reliance damages 
provided the plaintiff would at least have recovered their expenditure; Commonwealth 
v Amann Aviation Pty Ltd (1991). 
 
Facts: Amann and the Cth entered into a contract pursuant to which A would provide 
aerial coastal surveillance on Australia’s northern coast. However, the preparations 
for carrying out the contract took longer than expected, and A was unable to perform 
some of its contractual obligations. The Cth repudiated the contract and A terminated 
it. A claimed damages. At first instance the court awarded A $410,000, being the loss 
of profits. A appealed, claiming $6.6 million, being the cost of the preparations. 
 
Held by the High Court: that A was entitled to the $6.6 million, and referred to two 
heads of damage: 
 

• Expectation damages being what A should have received had the contract 
been performed, and  

 



• Reliance damages, being the expenditure A reasonably incurred in reliance 
upon the contract. 

 
7.2 Reliance Damages 
 
These are the costs that the plaintiff has thrown away by relying upon the contract and 
often are the costs of preparing to perform the contract; McRae v Commonwealth 
Disposals Commission (1951). Subject to the principle of double recovery both 
reliance and expectation damages can be claimed. 
 
There is a rebuttable presumption in favour of the plaintiff that it would not have 
entered in to the contract unless its expenditure would have been recoverable.   To 
claim reliance damages a plaintiff must prove that it expended the money in reliance 
upon the contract and that it was reasonable to do so.   Once this is done the onus is 
on the defendant to show that this expenditure would not have been recovered by 
performance; Commonwealth v Amann Aviation Pty Ltd (1991). 
 
7.3 Loss of opportunity 
 
The court can assess damages for the loss of an opportunity whether that be of a 
social nature: Chaplin v Hicks [1911] or the loss of a commercial opportunity: Sellars 
v Adelaide Petroleum NL (1994). 
 
 
7.4 Gratuitous Benefits 
 
Additional benefits incidental to the contract or gratuitously provided such as bonuses 
and inducements are not recoverable unless the court can find that they represented an 
implied term of the contract: New South Wales Cancer Council v Sarfaty (1992). 
 
7.5 Mental Distress 
 
Damages for breach of contract for pure mental distress are now recoverable in cases 
where the contract was one for the plaintiff's enjoyment, relaxation or freedom from 
molestation: Baltic Shipping Co v Dillion (1993). 
 
7.6 Physical Injury 
 
Damages can be awarded where the breach of contract results in physical injury.   The 
most obvious cases are those where the injury results from the breach of an implied 
term under the Sale of Goods Act 1923 (NSW) relating to the quality of goods: David 
Jones Ltd v Willis (1934)  
 
7.7 Injured Feelings and Loss of Reputation 
 
Damages for breach of contract that results in injury to feelings or loss of reputation 
are not awarded, because such loss ought to be compensated in tort as defamation; 
Addis v Gramophone Co Ltd [1909] AC 488.   However there are instances where the 
courts may distinguish the facts of this case: Flamingo Park Pty Ltd v Dolly Dolly 
Creations Pty Ltd (1986)  



Week 3: Damages in Torts 
 
	  
1. General Principles 
 
Damages that are awarded in a civil action whether it is in contract or in tort are 
normally compensatory (Compensatory Damages).   However in rare cases damages 
can be awarded because of the aggravated nature of the defendant's breach 
(Aggravated Damages) or to punish the defendant for his or her conduct (Exemplary 
Damages) 
 
The role of damages whether in tort or contract is to place a successful plaintiff in the 
position it would have occupied had the wrong not been committed.  This is so far as 
a payment of money can achieve this aim: Livingstone v Rawyards Coal Co. (1880).  
In tort this means putting the plaintiff back to the position they would have been in if 
the tort had not been committed.  Assuming that a plaintiff establishes a cause of 
action in tort then the plaintiff must prove: 
 
♦ That the loss was caused by the tort. 
 
♦ That the loss was not too remote. 
 
♦ The quantum of the loss in terms of both past and future loss. 
 
In addition the plaintiff must comply with the duty to mitigate the loss.   However, the 
onus of proof rests on the defendant to prove lack of mitigation on the part of the 
plaintiff: Watts v Rake (1960). 
 
2. Causation 
 
In order to obtain damages it must be proved on the balance of probabilities that the 
loss was caused by the tort.   Causation is a question of fact but the legal test that is to 
be applied is by two approaches: 
 
♦ The 'but for' or causa sine qua non test. 
 
♦ The 'common sense' test. 
 
The 'but for' test asks the question but for the defendant's tortious act would the 
plaintiff's loss not have occurred?   If the answer is yes then causation is said to have 
been established. 
 
The problem with the 'but for' test is that it is difficult to apply where the plaintiff's 
loss may be the result of multiple causes.   The most obvious difficulty is that which 
arose in March v Stramare (E & MH) Pty Ltd (1991) where the plaintiff's loss could 
be said to have occurred through both the negligence of the defendant and the 
negligence of the plaintiff. The majority in this case stated that the test, which is to be 
applied, is that of the 'common sense' test. This means that the tribunal of fact must 



assess all the surrounding circumstances and make a value judgement as to the cause 
of the plaintiff's loss. 
 
However this does not mean to say that there is no role to play for the 'but for' test 
rather it is really a threshold criteria.   If the 'but for' test produces a negative response 
then normally there will be no causation but an affirmative answer does not mean that 
causation is always established. 
 
The contrary view, that of McHugh J in March v Stramare (E & MH) Pty Ltd (1991), 
is that in light of apportionment legislation for contributory negligence and between 
multiple tortfeasors then the 'but for' test should be the sole test. 
 
Another problem that arises in determining causation is where there is an intervening 
cause or novus actus interveniens. In determining whether there has been an act which 
removes the operating effect of the initial cause and thereby supplants it as the true 
cause is one which must be determined according to the 'common sense' test: Bennett 
v Minister of Community Welfare (1992)  
 
A distinction must be draw between an intervening cause which breaks the 'chain of 
causation' and two or more separate and independent causes of the one loss: Bennett v 
Minister of Community Welfare (1992)  
 
In cases where there is a duty to advise then a hypothetical question of fact arises as to 
whether had the proper advice been given the plaintiff would have relied upon the 
advice had changed his or her position.   If the answer is no then there is no causation 
as the plaintiff is relying upon his or her own judgement: Chappel v Hart (1998) 
 
Where the question of causation is between the plaintiff's and the defendant's 
negligence the court will have to determine firstly whether the defendant was causally 
responsible for that loss and secondly whether the plaintiff was also a cause of that 
loss by way of contributory negligence.  
 
Traditionally a finding of contributory negligence was a complete defence barring the 
plaintiff's claim.   Today a finding of contributory negligence allows the court to 
apportion damages between the plaintiff and the defendant (Law Reform 
(Miscellaneous Provisions) Act 1965, s. 10 and Statutory Duties (Contributory 
Negligence) Act 1945). 
 
Apportionment is determined by an assessment of what is just and equitable having 
regard to the respective fault of both parties, this means: 
 
1. An assessment of the extent to which each party failed to comply with the 

standard of care; and 
 
2. An assessment of the gravity or causative potency of the failure in each case. 
 
Talbot-Butt v Holloway (1990) (Clarke JA): Fault in s.10 does not mean moral 
culpability 
 



The actions of a defendant need only be a cause of the plaintiff's loss. The fact that 
there are other causes does not absolve the defendant from liability.  
 
The apportionment of loss between tortfeasors is done upon the same principles as 
those used in cases of contributory negligence: James Hardie & Co Pty Ltd v Roberts 
(1999)  
 
Causation under the Civil Liability Act 2002 (NSW) 
 
Although the Civil Liability Act makes provisions regarding the law relating to 
liability in respect of negligence, some provision is made in respect of causation.  
This is contained in section 5D: 
 

(1)  A determination that negligence caused particular harm comprises the 
following elements:  

(a)  that the negligence was a necessary condition of the occurrence of the 
harm (factual causation), and 

(b)  that it is appropriate for the scope of the negligent person’s liability to 
extend to the harm so caused (scope of liability). 

 
This section largely restates the common law described above however in cases 
of negligence reference will now need to be made to section 5D.  The emphasis of 
the section appears to be on the policy implications of finding a causal 
connection. 
 
Provision is also made in the Civil Liability Act in respect of contributory negligence; 
section 5R. 
 

(1)  The principles that are applicable in determining whether a person has been 
negligent also apply in determining whether the person who suffered harm has 
been contributorily negligent in failing to take precautions against the risk of 
that harm. 

(2)  For that purpose:  

(a)  the standard of care required of the person who suffered harm is that of a 
reasonable person in the position of that person, and 

(b)  the matter is to be determined on the basis of what that person knew or 
ought to have known at the time. 

 
This section applies the law with respect to liability as altered by the Act to 
contributory negligence.   
 
Section 5S permits a court to reduce damages by 100% so as to defeat the claim 
provided this is just and equitable. 
 
 



3. Remoteness 
 
The damage although caused by the tortious act must not be too remote to be 
recoverable.  Thus the loss must not only be caused by the defendant's wrongful act  
as a question of fact, but also must not be too remote as a question of law. 
 
Historically, a tortfeasor was liable for all loss directly flowing from his or her 
conduct: Re: Polemis [1921]. This test still applies in cases of deceit: Gould v 
Vagglas (1985)  
 
The modern test in cases of negligence focuses on whether the loss is reasonably 
foreseeable: Overseas Tankship (UK) Ltd v Morts Dock & Engineering Co Ltd 
(Wagon Mound) (No.1) [1961]  
 
Facts: The charterer of a ship negligently spilled oil into Morts Bay. The oil floated 
to the surface in Sydney Harbour and drifted under the plaintiff’s wharf. At the time, 
the plaintiff was carrying out welding operations, and the oil was ignited by a spark 
from the welder. In the resulting fire, the plaintiff’s wharf and equipment and some 
nearby ships were destroyed. 
 
Held by the Privy Council, that the charterer was not liable for the damage, since the 
outcome of the oil spill was not reasonably foreseeable. The charterer neither knew 
nor could it reasonably know that oil would ignite when floating on the surface of 
water. 
 
Whether something is reasonably foreseeable is determined by whether a reasonable 
person would foresee that there is a real risk of injury rather than one which is far 
fetched or fanciful: Overseas Tankship (UK) Ltd v The Miller Steamship Co. (Wagon 
Mound) (No.2) [1967]  
 
Facts: The same as for Wagon Mound No.1, but this time the action was brought in 
negligence and nuisance by the owner of one of the ships that was damaged in the 
fire. 
 
Held by the Privy Council, that although the foreseeability test applied in both 
negligence and nuisance, this time, the court found for the plaintiff on the basis that 
the risk of fire was reasonably foreseeable of a reasonable man “in the shoes of the 
ship’s engineer.”  
 
In order for a loss to be reasonably foreseeable all that is required is that damage of a 
kind should have been foreseen: Hughes v Lord Advocate [1963]  
 
As a general rule a defendant must take the plaintiff as they find him or her and 
therefore if damage of a kind occurs it does not matter that the plaintiff was 
susceptible to that kind of loss. This is the "egg shell skull" rule: Smith v Leach Brain 
& Co [1962] 
 
The interaction of the concepts of causation and remoteness can often be seen in cases 
where unusual injuries result and the plaintiff has a particular susceptibility to injury. 
In Nader v Urban Transit Authority of NSW (1985): 



 
Facts: A 10-year-old boy suffered cuts and bruises to his head when he fell from a 
bus.  Two weeks later he started to complain of headaches, began to lose the ability to 
concentrate and became withdrawn. Although there was no neurological damage, it 
was discovered that he had developed a psychiatric condition, which would inhibit his 
emotional development. The condition had been triggered by the over-protective 
attitude of his parents after the accident. The Transit Authority argued that the 
development of the psychiatric condition was too remote because it was not 
foreseeable, and was therefore not compensable. 
 
Held, by the Court of Appeal, that the damage was foreseeable and therefore 
recoverable. 
 
 
4. Mitigation 
 
The plaintiff has a duty to act reasonably in its own interest and to mitigate its loss 
and damage.  Failure to do so will render the loss, which reasonably could have been 
avoided, irrecoverable even though it was caused by the wrong and is not too remote. 
 
While the onus of establishing that the damage is recoverable is on the plaintiff, it is 
up to the defendant to establish that the plaintiff has failed in its duty to mitigate its 
loss: Watts v Rake (1960). 
 
If the Defendant fails to reasonably mitigate it will only receive an amount to 
compensate for the damage it would have suffered if it had mitigated. 
 
The cost and expense of reasonable mitigation is recoverable, probably, as a head of 
damage, and this is so whether the act of mitigation is successful or not.   Also if the 
reasonable attempt at mitigation fails any increase in the damage suffered is 
recoverable.  
 
In assessing reasonable mitigation, the court considers what a reasonable person in the 
plaintiff’s circumstances would have done: Glavonjic v Foster [1979] 
 
On the other hand, if action taken to mitigate results in the plaintiff receiving a benefit 
or compensation advantage this must be taken into account in assessing damages: 
Dimond v Lovell [2000]. 
 
 
5. Special and General Damages 
 
Special damages are those damages, which have to be specifically proved and 
normally relate to past events.   In an action for damages for personal injury these 
include loss of income up to the date of trial and the recovery of money spent on 
medical services etc. up to the date of trial. Special damages, therefore, can be 
quantified/computed precisely 
 
General damages are those damages, which are awarded either for past or future 
losses or both. General damages cannot be quantified.   In an action for damages for 



personal injury these include pain and suffering, future economic loss and future 
medical expenses. 
 
6. Date of Assessment 
 
The traditional rule at common law is that damages are assessed as at the date the 
cause of action arose.  Over time this has caused difficulties including those arising 
from: 
 
♦ Inflation 
 
♦ Fluctuation of exchange rates 
 
♦ Subsequent acts of mitigation 
 
The courts will normally assess damages based on the date the cause of action accrues 
but will depart from this date whenever the interests of justice dictate another date 
should be used: see Rentokil v Channon (1990) and Johnson v Perez (1988)  
 
7. Once and for all rule 
 
Damages at common law are only awarded as a single one off lump sum and after all 
avenues of appeal have been exhausted the award is final and cannot be revisited.   A 
plaintiff can only recover once in respect of one cause of action and cannot make a 
further claim even if his or her condition is worse than first thought. 
 
There is no power at common law for damages to awarded or paid in instalments.   
However some legislation now permit this to be the case, albeit rarely used; see s.143, 
Motor Accidents Compensation Act 1999 (NSW) and s.151Q, Workers Compensation 
Act 1987 (NSW). 
 
There are some exceptions to the rule including where there are separate injuries of 
different character arising from the one incident, e.g. property damage and personal 
injuries arising out of the one accident; Brunsden v Humphrey (1844), or where the 
tort is a continuing one. 
 
8. Property Damage 
 
The object of awarding compensation for damage to property is restitution.  This is 
usually achieved by giving the plaintiff an amount equal to difference in value of the 
property before as against after the cause of action.   There are alternatives such as the 
cost of repairing the harm and the cost of replacement. 
 
As a general rule the loss of a chattel is compensated by its value. Where the chattel 
was income producing then the damages will include this loss.   Even if the chattel is 
not normally income producing damages for loss of use can still be awarded; Dimond 
v Lovell [2000]  
 



The duty to mitigate means that the most cost effective choice is adopted unless there 
are special circumstances: Evans v Balog [1976].  The difference in value or cost is 
determined as the date of the cause of action unless it is reasonable to rely upon a later 
date; Rentokil. 
 
9. Economic loss in general 
 
Economic loss flowing from physical damage, whether to the person of property is 
generally recoverable (including those arising out of acts of negligence) subject to the 
rules of causation, remoteness and mitigation. 
 
In personal injury cases this includes loss of earning capacity. 
 
In negligence cases the right to economic loss not consequent on physical damage 
(pure economic loss) was until relatively recently severely restricted.   Such losses are 
now recoverable however the determining factors in cases such as negligent 
misstatement often deal with questions of proximity which go to the issue of liability 
and are beyond the scope of the law of remedies: Esanda Finance Corporation v Peat 
Marwick Hungerfords (1997).    
 
 
10. Economic loss - Personal Injuries - Common Law 
 
The Court has tended to express general damages as satisfying a need created by the 
wrong or compensation for the loss of a capacity.   Some damages do not fit into this 
model, e.g. pain and suffering. 
 
 
10.1 Pain, Suffering and Loss of Amenity 
 
Here the court awards damages for the pain suffered and to be suffered by the 
plaintiff.   Such damages are not easily quantifiable in money terms and are not given 
for something lost but as consolation or solace for the distress felt: Skelton v Collins 
(1966)  
 
The court must do its best at putting a money value on such damages but it is not to be 
concerned with perfect compensation: Sharman v Evans (1976)  
 
Damages for pain and suffering will depend on the nature of the injury, its future 
prognosis and it impact on the future life of the plaintiff.   As such the age of the 
plaintiff is relevant as an elderly plaintiff has less time in which to experience the 
discomforts of the injury compared to a younger person. 
 
Loss of amenity of life depends on an examination of what the plaintiff could do pre 
accident and what they can do post accident.   In other words how lifestyle has been 
affected. 
 
A plaintiff is also entitled to an amount for shortened life expectancy where this is 
proved to be the case as the loss of prospective happiness, however such an amount is 
to be modest; Sharman v Evans (1976). 



 
10.2 Categories 
 
There are two types of economic loss, past economic loss and future economic loss.   
Economic loss is often spoken of in terms of loss of income but it is not limited to lost 
wages and can include lost business profits in the case of the self-employed.   It is 
better referred to as loss of earning capacity; Medlin v State Government Insurance 
Commission (1995)  
 
In order to establish a claim for economic loss the plaintiff must show that as a result 
of the defendant's breach of duty: 
 
1. A diminution in the capacity to earn income; and 
 
2. That diminution is productive of financial loss. 
 
Loss of earning capacity is assessed on a net basis.   This means that a plaintiff must 
establish their net earnings once expenses incurred in earning that income are 
deducted; Sharman v Evans (1976).   
 
No deduction is to be made for costs associated with the opportunity to earn income.   
Thus the costs of childcare cannot be deducted: Wynn v NSW Insurance Ministerial 
Corporation (1995).   
 
Where loss of earning capacity is assessed during the period by which the plaintiff 
could have been expected to live but for the accident ('the lost years') then the cost 
expended on the plaintiff's own maintenance (but not that expended on the 
maintenance of dependants) may be deducted; Sharman v Evans (1976). Thus matters 
such as rent, food, clothing, fares etc. should be deducted but not money spent on 
entertainment or indulgence; James Hardie & Co Pty Ltd v Roberts (1999). 
 
Often in assessing damages the court will need to make predictions about the 
likelihood of the occurrence of future events such as the development of a future 
medical condition: Malec v JC Hutton (1990).   The same principle will apply to the 
likelihood of future commercial opportunities: Sellars v Adelaide Petroleum NL 
(1994)  
 
In determining the likelihood of a future event such as the future course of 
employment then the court may decide whether it is more probable than not that the 
event would occur: Fightvision Pty Ltd v Onisforou (1999)  
 
In complex cases where there are numerous possibilities as to the plaintiff's future 
earning capacity a weighted average may be made to determine what is the most 
likely future earnings and adjust this for contingencies either favourable or not to the 
plaintiff; Norris v Blake (No. 2) (1997).  In assessing future economic loss a court will 
normally: 
 
♦ Calculate how long the plaintiff would have continued working but for the injury; 
 
♦ Assess the plaintiff's net loss of earning capacity on a weekly basis; 



 
♦ Calculate the amount of the lump sum necessary to make up the plaintiff's lost 

earning capacity allowing for the appropriate discount rate.  This is usually done 
using a table of multipliers which looks at the what lump sum equates with the 
present value of a weekly payment over a specified period; and 

 
♦ Make a deduction for the vicissitudes of life. 
 
 
10.3 Costs of Caring for the Plaintiff 
 
A plaintiff is entitle to recover the cost of having to provide services to care for the 
plaintiff which but for the defendant's negligence the plaintiff would have been able 
to care for themselves: Griffiths v Kerkemeyer (1977).  These include past and future 
care. 
 
The value of such services is normally assessed as the market value of having to pay 
another to do the same work. 
 
Therefore, it is necessary to determine two questions: 
 
1. What are the services required to satisfy the plaintiff's need that result from the 

defendant's wrong? 
 
2. What is the value of those services? 
 
 
10.4 Nervous Shock and Distress 
 
Damages can be awarded for mental injury in the form of nervous shock separate 
from any physical injury.   However this must be more than mere grief and amount to 
a recognised psychiatric illness; Tame v New South Wales (2002)  
 
Sudden shock not required nor does the plaintiff need be of ‘normal’ emotional 
fortitude. 
 
If however mental injury not amounting at law to nervous shock is suffered in 
connection with physical injury or damage to property then damages for distress, 
vexation and worry may be available; Campbelltown City Council v Mackay (1989)  
 
 
11 Personal Injury - Statutory Modification 
 
In New South Wales significant modification has been made to all assessment of 
damages with respect to personal injury.  These changes modify and in some cases 
replace the way damages for personal injury are assessed. 
 
11.1 Injuries arising from the use of Motor Vehicles 
 



In the case of motor accidents occurring before 1 July 1987 the award of damages was 
largely unregulated; see Motor Vehicles (Third Party Insurance) Act 1942 (NSW).   
 
Motor accidents occurring between 1 July 1987 and 5 October 1999 are regulated by 
the Motor Accidents Act 1988 (NSW).  
 
Where the motor accident occured after 5 October 1999 the Motor Accidents 
Compensation Act 1999 (NSW) applies.  
 
 
11.2 Injuries arising from Industrial Accidents 
 
In the area of industrial accidents there have always been two schemes of 
compensation.    
 
In the case where the fault of the employer was established then prior to 1 July 1987 
damages at common law could be awarded. 
 
Where fault cannot be established against the employer then there is a statutory 
scheme of compensation established by the Workers Compensation Act 1987 (NSW).   
Provisions relating to the administration of the scheme, the making of claims, 
rehabilitation, conciliation, and proceedings before the Compensation Court are now 
governed by the Workplace Injury Management and Workers Compensation Act 1998 
(NSW). 
 
 
11.3 Injuries Generally 
 
Persons injured as a result of a criminal act can claim against a statutory fund for 
compensation up to $50,000.   This compensation is determined administratively 
under the Victims Rights Act 1996 (NSW).    Of course the victim can always sue the 
perpetrator at common law in tort if this is worth doing in practical terms. 
 
Another recent development is the Health Care Liability Act 2001 (NSW) which is 
designed to restrict the level of damages that can be obtained from a medical 
practitioner, public health organisation or licensee of a licence facility in respect of 
medical negligence. 
 
The most significant of all recent changes is the Civil Liability Act, which applies to 
all actions for damages (defined as monetary compensation) and is retrospective to 20 
March 2002.  All actions commenced after this date whether the injury occurred 
before this date are covered by the legislation. 
 
The Civil Liability Act applies to all forms of damages including personal injury 
irrespective of whether the cause of action might be in contract or even under statute.  
However the Act does not apply to motor accidents, workplace injuries and dust 
diseases as these are governed by their own legislation (see above).   
 
 
 



12 Aggravated and Exemplary Damages 
 
Aggravated damages are awarded where the harm done to the plaintiff was 
aggravated (made worse) by the manner in which it was done: Uren v John Fairfax & 
Sons Pty Ltd (1966)  
 
Exemplary (punitive) damages recognise and punish the fault of the tortfeasor: Gray 
v Motor Accident Commission (1998). 
 
Aggravated damages are still compensatory whereas exemplary damages are not 
related to compensating the plaintiff for his or her loss but punishing and deterring the 
defendant's conduct; Gray v Motor Accident Commission (1998). 
 
In order for exemplary damages to be awarded the conduct of defendant must show a 
contumelious disregard for the plaintiff's rights, that is in some way recklessness as to 
harm or intent to do harm; Gray v Motor Accident Commission (1998)  
 
The fact that an insurer rather than the actual defendant may be paying the damages is 
no bar to an award of exemplary damages; Lamb v Cotongo (1987).   However in 
motor accident cases exemplary damages may not be awarded; Motor Accidents 
Compensation Act 1999 (NSW), nor may they be awarded in industrial accident 
cases; Workers Compensation Act 1987 (NSW).  The Civil Liability Act removes 
these damages from personal injury litigation. 
 
	  


