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1. EQUITABLE PRINCIPLES AND MAXIMS 
 

Maxims are not rules of law and cannot give specific answers to 
specific problems. 
 
Maxims are: 
 

• General statements of basic equitable principles and precepts 
• Doctrines of equity founded in 17th and 18th century 
• Reflective of fundamental ideas and values of the equitable jurisdiction 
• Flexible and judges can use their wide discretion to extend well-recognised 

and accepted equitable principles to new cases and subject matter or 
unforeseen circumstances 

• Reflected in modern decisions 
 
 

Equity will not suffer a wrong without a remedy 
	  
This maxim has more historical than current significance. 
During the early years of equity, the plaintiff would seek the assistance of Chancery 
on the grounds that he or she suffered a wrong for which no remedy was available at 
common law– so equity had to intervene. 
 
However, this maxim can be slightly misleading in the sense that courts of equity did 
not invent a remedy solely because the plaintiff had suffered a wrong for which no 
remedy was available. Rather, the judges attempted to apply one or more of the 
existing remedies to each individual situation. 
 
Furthermore, “wrong” probably refers to behaviour, which is contrary to law, not 
morals. 
 
The maxim is not as significant today as in the past, due to: 

(i) The development of precedent in equity and  
(ii) The reluctance of courts to create entirely new equitable rights and 

remedies. 
 

Equity follows the law 
 
This maxim illustrates the fact that equity recognizes common law rights, interests 
and titles, and will apply them where necessary.  
 
However, as we shall see later, equity will not allow the holder of such common law 
rights or interests to exercise or enforce these rights in an unconscionable manner.  
 
For example, where a trustee holds legal title to property, equity recognizes the 
trustee as the ‘owner’ in the legal sense, but will nevertheless enforce the equitable 
rights of the beneficiaries over the trust estate.  
 



Equity, therefore, imposes on the legal owner-trustee certain obligations that require 
that those legal rights are exercised in a particular way for the benefit of the 
beneficiaries: 
DKLR Holdings Co (No 2) v. Commissioner of Stamp Duties [1980] 1 NSWLR 
510, 519  (Hope JA). 
 
Also, it should be noted that where there is a conflict between equity and law, equity 
will prevail (Earl of Oxford’s Case). This principle is enshrined in the Law Reform 
(Law and Equity) Act 1972 (NSW) s 5.  
 

He who seeks equity must do equity 
 

This is one of the most important maxims of Equity. 
 
The maxim requires the plaintiff to do “equity,” in other words to act in a 
conscientious and fair manner. It highlights the fact that equity is a “court of 
conscience.” 
 
This maxim also emphasizes an important distinction between common law and 
equity in that equity can offer conditional relief by prescribing that plaintiffs who 
seek an equitable remedy can only do so on the condition that they fulfil their own 
legal and equitable obligations arising out of the subject matter of the dispute. 
 
This maxim finds many applications. 
 
For example, a plaintiff seeking specific performance (which is an equitable remedy) 
must be ready, willing and able to perform his or her own obligations under the 
contract if the remedy is to be granted. 
 
In other words, “equity,” in the sense of fair conduct, is the price of relief for a 
plaintiff.  
 

 
He who comes to equity must come with clean hands 

(Nelson v Nelson 1995) 
 
This is an important maxim, which is closely linked with the previous maxim and acts 
as an equitable defence, which may disqualify plaintiff from receiving equitable 
relief. 
 
The relevant “unclean conduct” must bear some relationship (be of sufficient 
connection) to the dispute, although it need not amount to something legally wrong. 
 
For example, specific performance of a contract will be refused if the plaintiff 
procured the contract by equitable fraud, such as unconscionable conduct (even if the 
defendant has not rescinded the contract). 
 
An illustration of this maxim can be found in the case of Harrigan v Brown [1967] 1 
NSWR 342.  



A plaintiff who has once been guilty of “unclean hands” is not permanently barred 
from equitable relief.  
Plaintiffs may “wash their hands” by showing that the misconduct either:  
(a) ceased well before the suit was brought to court, or  
(b) it occurred by accident and will not recur. 
 
This “washing” may be achieved by the imposition of terms on the plaintiff, as in  
Rhodes v Badenach [2000] TASC 160, see also Nelson v Nelson (1995) 184 CLR 
538. 
 

 
Equity aids the vigilant and not the tardy 

 
Delay defeats equity 

 
These two maxims are related and emphasize that equity gives assistance to those 
who act promptly and diligently, within a reasonable time. 
 
Mere delay has not been regarded as a bar to equitable relief, but equitable relief will 
be denied when there is undue or unexplained delay, since the court may hold that 
failure to act promptly indicated to the defendant that the plaintiff acquiesced to the 
situation.  
 
These two maxims have given rise to the equitable defences of laches and 
acquiescence.  
 

 
Equity is equality 

 
Equality here means “proportional equality”, not literal equality.  
 
This maxim has many applications. 
 
For example, equity aims to ensure that when a plaintiff is awarded compensation, it 
is fair and just compensation vis a vis the defendant, as well as the plaintiff. Equity is 
not a punitive jurisdiction and does not seek to punish, merely to achieve justice 
between the parties. 
 
 

Equity will not assist a volunteer 
 
This maxim holds that equity will not make its remedies available to a plaintiff who 
has not given consideration (value) 
 
For example, a plaintiff will not be granted specific performance of a promise for 
which no consideration has been paid. In other words, equity will not give something 
for nothing. 
 



However, the consideration does not need to be actual money, but may take the form 
of services or goods. 
 
This is an illustration of the maxim below, i.e. that equity looks beyond the form to 
the substance. 
 

 Equity will not perfect an imperfect gift 
 
 

This maxim is closely related to the one above and means that where a donor has 
made a gift which fails at law or in equity, equity will not render the gift effective 
unless the rule in Milroy v Lord (1862) 4 De GF & J 264 can be applied. Basically, 
this rule states that where the donor has done everything s/he possibly can that is 
within her/his power to do, to assign legal property, and the assignment fails at law, 
equity will complete the gift (Corin v. Patton (1990) per the H.C judgment). 
 
 
 

Equity looks to the intent rather than to the form 
 
 
This maxim demonstrates that courts of equity make a distinction between matters of 
substance (intention of parties in regards to rights and obligations) and matters of 
form (formal statement of the parties’ rights and obligations).  
 
If a court of equity finds that insistence on the form (for example, a contract) will 
defeat the substance (the intentions of the parties), then equity will not allow a party 
to insist on the rights set out in the document, i.e. the form. 
 
There are many applications of this maxim. 
 
For example, where a vendor of land fails to complete on the day fixed for 
completion, at common law the vendor would be in breach of contract. In equity, 
however, it will suffice if the vendor is ready to complete within a reasonable time 
after that day (Solomons v  Halloran (1906) 7 SR (NSW) 32, 42-3 (Street J)). 
 
However, as a qualification to the universal application of the maxim, please note 
that it would be incorrect to assume that equity’s preference of substance over form 
is unlimited. For example, in the case of Byrnes v Kendle (2011), the High Court held 
that in the interpretation of a trust instrument, the court may only make a decision 
based upon what the document provides – it cannot take into consideration 
surrounding circumstances or intentions of the parties. 
 
Further, it is generally accepted that “there is no general equitable jurisdiction to 
construe contracts so as to give effect to the intention of the parties if it is clear that 
the parties agreed on the form of the contract.” (MGL, 112) 
 
 
 
 



Equity looks on that as done which ought to be done 
 
 
This maxim also finds many applications and is the basis for the remedy of specific 
performance. 
For example, where a contract requires something to be done, equity will proceed as 
if the thing were already done in order to prevent injustice to one of the parties. 
 
Further, when a person, A, has agreed to take a lease for valuable consideration 
and the consideration has been paid, if the other party, B, refuses to complete the 
lease, equity will treat A as if he were a lessee (Walsh v. Lonsdale (1882) Ch D 9; 
[1881-5] All ER Rep Ext 1690, see also, Industrial Properties (Barton Hill) Ltd v. 
Associated Electrical Industries [1977] QB 580; [1977] 2 All ER 293). 
 
Note: the applicability of the maxim is limited to circumstances where that which 
ought to be done can be done.  
 
Therefore, the maxim finds application in cases where a party would have a right to 
seek in equity the enforcement of the contract.  
 
Volunteers are unable to take advantage of the maxim. 
 
 

Equity acts in personam 
 
 
At common law, a person who holds legal title to property has rights in relation to 
that property against the whole world – thus, it is said that the common law acts in 
rem.  
 
In equity, however, equitable rights are only enforceable against a particular person. 
Thus it is said that equity acts in personam. 
 
For example, because the proprietary rights of a beneficiary under a trust historically 
were not recognised under the common law, the only person against whom the 
beneficiary could take action in regard to an infringement of these rights is the trustee.  
 
Note, however, that the significance of this maxim is mainly historical, as it is no 
longer strictly true that equity acts in personam only. 
 m. Who is first in time takes precedence (qui prior est tempore potior est 
jure) 
 

 Where the equities are equal the law prevails 
 
Both of the above maxims relate to determining priorities when there are competing 
interests. The first states that where equitable interests are equal, the first in time will 
take precedence. The second holds that where the merits (i.e. equities) of competing 
legal and equitable interests are the same, then the legal interest will prevail but only 
if the legal interest was acquired bona fide for good value and without notice of the 
prior equitable interest. 



2. EQUITABLE PROPERTY 
 

**Equitable property or an equitable interest is any interest in real or personal 
property that is held and has been created pursuant to the application of 
equitable principles**   
 

Equitable Interests: Comparative Table 
 
 
 Type of Interest Nature Effect Examples 
Equitable Interest  
(Equitable Estate: 
Beneficial Interest) 

 
Proprietary  

Confers right in 
property  

Rights of 
beneficiaries under 
an express trust 

 
 
Mere Equity 

 
NOT proprietary – 
merely ancillary or 
prerequisite right 

Confers right to 
apply to court of 
equity for a remedy 
which may later 
result in a 
proprietary interest 
being granted 

 
Right of applicant 
in equity for 
declaration of a 
constructive trust 

Personal Equity Nothing more than 
a right to seek a 
remedy in Equity 

Cannot give rise to 
equitable 
proprietary interest 

Rights of 
beneficiaries under 
a discretionary trust 
or unadministered 
deceased estate 

	  
	  

Interests in property held on trust 
 
 

 

Property	  
Legal	  and	  
equitable	  
intertests	  

Trustee	  
Legal	  title	  

Bene6iciary:	  
Equitable	  
interest	  



There are three (3) categories of equitable interest: 
 

1. Equitable proprietary interest 
2. Mere equity 
3. Personal equity 

 
 

1. Equitable proprietary interests 
 
“Equitable proprietary interests” are rights in equity that are proprietary in nature 
because they give the holder rights that can be exercised directly against the 
property which is the subject of the interest. In other words, the holder of the interest 
has a proprietary claim, enforceable in equity, against specific property. 
 
In regard to an equitable proprietary interest, MGL (126) suggest that there are at least 
four characteristics that are relevant in identifying equitable interests as being 
“proprietary” in nature: 
 
 

(1) The power to recover the specific property i.e. it can be identified and 
distinguished from other property (eg money in a bank account); 

 
(2) The power to transfer the interest or the benefit derived from the interest to 

another person; 
 
(3) The persistence of remedies in in equity in respect of the interest against 

either the person who holds legal title to the property (eg trustee) or a third party 
who assumes the burden of such property; and 

 
(4) The extent to which the interest may be displaced in favour of competing 

dealings by the grantor or others with interests in the subject matter (i.e., priorities). 
 
 
Examples of equitable proprietary interests include: 
 

- The interest of a beneficiary in the assets of a fixed express trust   
- The interest of a business partner in the assets of a partnership 
- And a variety of security interests (e.g., equitable mortgages and charges – 

however, beware-  these interests are now subject to the provisions of the 
Personal Property Securities Act 2009 (Cth) and there is still considerable 
confusion surrounding the application of the provisions of this Act). 

 
The strongest equitable proprietary interest is that of a beneficiary under a fixed 
express trust, where the trustee holds the trust property for the beneficiary absolutely: 
DKLR Holdings (No 2) Pty Ltd v. Commissioner of Stamp Duties (1980) 1 NSWLR 
510 

 
 
 



2. Mere Equities 
 
 
A “mere equity” is usually defined as a right ancillary or prerequisite to the 
recognition of an equitable interest: Latec Investments (1965) 113 CLR 265, 277-8; 
[1966] ALR 775, 780-1 (Kitto J). It may have proprietary characteristics for some 
purposes but not for others.  
 
Examples of mere equities include: 
 

• the right to claim an interest in property pursuant to the principles of 
proprietary estoppel  

• the right to claim a constructive trust over property, pursuant to principles 
laid down, for example, in Barnes v Addy (1874) LR 9 Ch, and by the High  
Court in Muschinski v. Dodds (1985)  

• the right to set aside some transaction on the grounds of unconscionable 
conduct (Latec Investments v. Hotel Terrigal Pty Ltd (1965). 

 
Thus, a mere equity may become an equitable proprietary interest and then a legal 
interest after the conclusion of litigation. For example, A applies to a court of equity 
claiming that B holds Blackacre for her on constructive trust. At the time of the 
application, A has a mere equity. The court decides in favour of A, and declares that 
B holds Blackacre on constructive trust for A: A now has an equitable proprietary 
interest. The court also orders that B transfers all right, title and interest to the 
property to A. When this has been done, A will hold legal title to Blackacre. 
 

3.  Personal equitable right or personal equity 
 
A “personal equity” refers to the right of the holder to seek a remedy against a 
specific person in a court of equity. 
  

1. A personal equity does not attach to property, i.e. it is not a proprietary 
interest: National Provincial Bank v. Ainsworth [1965] (Lord Upjohn). It is 
simply the RIGHT to claim an equitable interest. 
 

2. It may constitute grounds for an action specifically against another person but 
does not relate to particular property (Gross v. Lewis Hillman Ltd [1970]) 

 
Examples of personal equities:  

 
(1) A defendant’s personal equitable obligation to compensate plaintiff for the 
defendant’s failure to keep a promise in return for which defendant has received a 
benefit: in relation to a gift subject to an equitable personal obligation: see 
Muschinski v. Dodds (1985). 

 
(2) The rights of a beneficiary under a discretionary trust. 
 
(3) The right of a residual beneficiary in an unadministered deceased estate: 
(Livingston v. Commissioner of Stamp Duties (Qld) (1960) 107 CLR 411 (AHC); 
Commissioner of Stamp Duties (Qld) v. Livingston [1965] AC 694; [1964]) 



 
THUS:  
 
(i) The beneficiary’s right is not an equitable proprietary interest, it is a 

personal equity; 
 
(ii) The right of the beneficiary is merely the right to go to a court of equity to 

seek a remedy against the executor or administrator of the estate. It is capable 
of transmission by will (Re Leigh’s Will Trusts [1970] Ch 277; [1969] 3 All 
ER 432; see also: Official Receiver in Bankruptcy v. Schultz (1990) 170 
CLR 306; 96 ALR 327) 

 
(iii) In relation to the beneficiary’s right to pursue remedies against third parties,  

a beneficiary could recover assets from third parties that had been wrongfully 
withheld from the estate, but that did not amount to a right of property; 

 
(iv) In the context of a priority dispute, because the right is not proprietary but 

only a personal equity, it cannot compete with other legal or equitable 
proprietary interests and, thus, the priority issue does not arise. 

 
PROBLEM:  

Paris MacDonald, after her unfortunate experiences with Roy Rogers, decided to 
invest her small savings in a business selling plastic flowers. She did not incorporate 
her business, which is now in financial difficulties. Her accountant tells Paris that she 
may have to file for bankruptcy.  
Yesterday, Paris learned that she is the sole residual beneficiary of the unadministered 
estate of her wealthy but charitable grandmother, Georgia, who died last week whilst 
on holiday in Mount Isa. 
Bazza Murphy told Paris that if she files for bankruptcy, then all of her “equitable 
property rights” will vest in the Official Receiver. 
Paris wants to know if this is true and whether she would lose any entitlement from 
her grandmother’s estate if she decides to file a debtor’s petition. 
Advise Paris. 
 
MODEL RESPONSE: 
 
Although the decision held in Livingston v Commissioner of Stamp Duties (Qld) 
(1960), purports that Paris Macdonald holds a personal equitable right under her 
grandmother’s unadministered estate and thus, no proprietary interest can be vested to 
the Official Receiver if she files a debtor’s petition, pursuant to the decision held in 
Official Receiver in Bankruptcy v. Schultz (1990) and s 116 of the Bankruptcy Act 
1966 (Cth), if Paris files for bankruptcy, she will be liable to vest her grandmother’s 
property to the Official Receiver and therefore, will lose entitlement to her 
grandmother’s estate.  
 
So although she has a personal equity, if she files for bankruptcy, then as the sole 
beneficiary of her grandmothers unadministered estate, it is her right to make sure the 
estate becomes administered and thus, the property needs to be vested to the Official 
Receiver. 



3. ASSIGNMENTS IN EQUITY 
 
 
1. Definition: an assignment is:  
 

• the immediate transfer of an existing proprietary right from the assignor to 
the assignee inter vivos (for value or as a gift): Norman v. FCT (1963) 

 
• An “equitable assignment” is simply the recognition in equity of the transfer 

of property – even though some prescribed method of assignment in law 
(e.g., registration) has not been completed 

 
When there is an issue regarding the validity of an assignment in equity, all other 
things being equal, the courts will give effect to the true intention of the person 
dealing with the property (equity looks to the intention rather than to the form).  
 
Thus, when the assignment of property fails at law, it may still be a valid assignment 
in equity. 
 
In certain instances, equity will not demand strict compliance with certain applicable 
statutory provisions that impose legal formalities for the assignment of property at 
law: William Brandt’s & Sons v. Dunlop Rubber Co [1905]. 
 
The presence of valuable consideration in the purported assignment is another 
important consideration: (Tailby v. Official Receiver [1888 and Norman v. FCT 
(1963)). 
 
 
2.  MATTERS RELEVANT TO THE ASSIGNMENT OF PROPERTY IN 
EQUITY 
 
In dealing with a case concerning the equitable assignment of property, it is useful to 
approach the issue by reference to the following questions: 
 

• What is the nature of the property? Is it legal or equitable? 
 

• Is the relevant property capable of being assigned? 
 

• Have the necessary legal or equitable requirements been completed?  
 

3.  ASSIGNABILITY OF PROPERTY 
 
There are certain types of property that are NOT assignable either at law or in equity: 

1. Contracts for personal services: Nokes v. Doncaster Amalgamated Collieries Ltd 
[1940]  
2. Maintenance and champerty: Maintenance is the giving of financial support to the 
plaintiff in legal proceedings. Champerty is maintenance coupled with an agreement 
to divide the spoils. 
3. Bare rights to litigate 



4. ASSIGNMENTS OF LEGAL PROPERTY IN EQUITY WHEN THE 
ASSIGNMENT HAS FAILED AT LAW 
 
When property is unassignable at law, or where an assignment of legal property fails 
at law (for example, there is no compliance with the statutory requirements), the 
assignment may be valid in equity. 
 
 
Property that cannot be assigned at law BUT ASSIGNABLE IN 
EQUITY PROVIDED THAT CONSIDERATION IS GIVEN 
 
 
(i) Part of a chose in action such as a debt.  
 
(ii) Future property  
 
In order to determine whether a failed legal assignment is effective in equity, it is 
necessary to be aware of the requirements for assignment imposed by law for the 
particular type of property. 
 
Therefore, it is important to be able to identify the type of property in question and 
the legal method required in order to transfer that property at law: 
 
For example: 
 

• Torrens title land 
Ø Registration of instruments (e.g., of a executed memorandum of 

Transfer): ss. 40-42 Real Property Act 
Ø s. 23C(1)(a) Conveyancing Act: writing requirement. 

 
• Shares (distinct chose in action): a transfer of shares usually requires 

registration in the company’s share register, as per the stipulations present in 
the Constitution of the relevant company. 

 
• Other choses in action (e.g., debts) 

- The method for transferring choses in action at law is prescribed by 
s.12 Conveyancing Act 1919 (NSW) 

 
If there is a legal method prescribed for the assignment of the particular type of legal 
interest and that method: 
  

(i) has been completed, the effect is to transfer the legal ownership 
(i.e., full title) to the assignee and there is no necessity to seek the 
assistance of equity  

 
(ii) has not been completed, the assignment is not a valid assignment 

at law, BUT, nonetheless, an equitable proprietary interest may 
have passed in equity. 

 



5. VOLUNTARY ASSIGNMENT OF LEGAL PROPERTY  
 
(a) The Rule in Milroy v. Lord 
 
When the voluntary assignment (no consideration given) of legal property has failed 
at law, it may be possible that equity will effect the assignment, thus conferring an 
equitable proprietary interest on the donee: Milroy v. Lord (1862) 
 

I. In order to render a voluntary settlement valid and effectual, the settlor 
must have done everything, which according to the nature of the 
property comprised in the settlement, was necessary to be done in 
order to transfer the property and render the settlement binding upon 
him; and  

 
II. if a settlement is intended by the assignor to be effected by a particular 

mode or form (e.g., direct assignment, declaration of Trust, or direction 
to trustee) the court will not give effect to it by applying another form.  

 
 
What does the expression “everything necessary” mean?  
 
Corin v. Patton (1990): the High Court held that if the intending donor of property 
has done everything which is necessary for him to have done to effect a transfer of 
legal title, then equity will recognise that gift. So long as the donee has been 
equipped to achieve the transfer of legal ownership the gift is complete in Equity.  
 
Thus, if the donee wishes to voluntarily assign real property that is subject to a joint 
tenancy he must obtain the written agreement of the other titleholder to both the 
assignment and the release of the title documents for registration. 
 
It is also important to remember that although the equity confers an equitable 
proprietary interest in the property on the transferee, the transferor retains legal 
title.  
 
6.  EQUTIABLE ASSIGNMENT OF PART OF A CHOSE IN ACTION 
 
Part of a chose in action is legal property that is UNASSIGNABLE at common law. 
 
In both Norman v. FCT ( 1963) and Shepherd v. FCT (1965) it was held that part of 
a chose in action was assignable in equity, if there existed evidence of the intention 
by the assignor to immediately bind himself, as opposed to a mere revocable 
mandate; 
 
In other words, the relevant test is 

Ø intention; 
Ø immediate; 
Ø irrevocable. 

 
Shepherd and Norman established that the best way to evidence the existence of an 
“immediate, irrevocable intention” is to execute a Deed assigning the relevant interest 



(e.g., half a debt). If the Deed is properly executed, there is no need for 
consideration to be paid (since intention is paramount) or notice to be given to the 
debtor. 
 
However, if no Deed has been executed or if there is no writing, which provides 
evidence of the intention that the disposition be immediate and irrevocable, 
consideration must be given if the assignment is to be valid in equity. 
 
7. ASSIGNMENT OF FUTURE PROPERTY; AN EXPECTANCY AND A 
MERE EXPECTANCY 
 
CAVEAT: does the person KNOW HOW MUCH they will receive? 
 

TYPE PRESENT 
RIGHT TO 
RECEIVE? 

SPECIFIC 
AMOUNT 

PAYABLE? 

ASSIGNMENT 

Future property Yes Yes May be assigned 
VOLUNTARILY 

Expectancy Yes No –The amount 
to be received is 

uncertain 

May ONLY be 
assigned with 
consideration 

Mere expectancy NO NO CANNOT BE 
ASSIGNED 

  
 
FUTURE PROPERTY is property which: 
 

• the assignor holds a PRESENT right to collect the property at some time 
in the future,  

 
• but the assignor does not have title to the future property at the time of 

the assignment and 
 

• it is a fixed amount or is specified in some way: 
  

• and will definitely be received. 
 
Examples of future property: 

• interest due to be paid on a fixed term loan 
• bank interest on a savings account 
• instalment repayments of a debt. 

 
In the three examples above, the assignor has a present legal right to receive the 
interest or instalments, which can be enforced at law, eg, for breach of contract. The 
payments, which are the future property, will be made at some time in the future. 
 
The right to receive future property and the property itself may be assigned at equity 
without consideration (voluntarily) (Norman and Shepherd). 



UNDER AN EXPECTANCY: 
 

• The holder has a right to receive SOMETHING at some time in the 
future, but the “something” may or may not eventuate 

• Only the RIGHT to receive the expectancy is assignable voluntarily 
(Shepherd), NOT the expectancy itself.  

• THE SUBSTANCE (actual property) OF AN EXPECTANCY can be 
assigned ONLY FOR CONSIDERATION (Norman). 

 
For example: 

• royalties due in intellectual property 
• dividends on shares 
• interest on a loan repayable at will 
• interest of a residual beneficiary in a deceased estate 

 
 
 
UNDER A MERE EXPECTANCY: 
 

• The person who is expecting to receive the property has NO EXISTING 
RIGHT to receive it.  

• A MERE EXPECTANCY CANNOT BE ASSIGNED IN EQUITY, NOT 
EVEN FOR CONSIDERATION BECAUSE THERE IS NOTHING TO 
ASSIGN.   

 
For example: 

• an interest under the will of a person who is still alive 
 

• the interest of a beneficiary under a discretionary trust 
 
 
In determining whether property is future property, an expectancy or mere 
expectancy,      
 
ASK: 
 
1. Is there a present, enforceable right to receive property?  If YES, it is either future 
property or an expectancy. If NO, it is a mere expectancy. 
 
2. When the right crystallises, does the holder of the right KNOW what they are going 
to receive – for example, how much? If YES, it is future property. If NO, it is a mere 
expectancy. 
	  


