
 

Property Law A Exam Summaries 

Fee Simple- Largest estate in land that can be owned (note: under s 19A CA fee tails automatically 

converted to fee simple) 

Life estate- Estate ceasing on death of grantee, and reversion passes to the grantor or to the tenant 

in remainder.  

Week 7- Law, Equity and Trusts 

Creation and transfer of interests in land at law 

Intervivos (Old System Land)- requires a deed (s 23B Conveyancing Act 1919 (NSW)). Formal 

requirements for a valid deed (s 38 CA- must be signed, sealed and attested by at least one 

person not a party to the deed). Exceptions are: Oral short term leases (s 23D(2)) and 

periodic tenancies (s 127 CA).  

- Exam Note: If there is no deed, no legal interest will be passed. However, an 

equitable interest may be passed.   

Intervivos (Torrens Title)-  Need a registered memorandum of transfer to effectively pass 

legal interest (s 41 Real Property Act 1900 (NSW)).  

Transfers by will/testamentary disposition (both Old System and TT)- s 38 Succession Act 

2006 (NSW): For a formally valid will to pass legal interest, it must be: in writing, must be 

signed by the person making will (testator) with the intention of executing a will and 

signature of testator must be witnessed by at least two people (both must be present at 

time testator signs but the witnesses don’t need to be in the presence of one another). Also, 

a will without words of limitation is construed as passing the whole interest/estate (s 38(1), 

unless there is a contrary intention in the will (s 38(2)).  

Creation and transfer of interests in land in equity 

Equitable interests in land may be created and/or transferred through: 

 Enforceable contract for the sale of an interest in land 

Condition precedent: Purchaser must be entitled to specific performance. 

Equity, provided there is entitlement to specific performance entitlement, recognises from 

the time of the contract that the purchaser has an equitable proprietary interest in the land 

(Lysaght- ‘equitable doctrine of conversion’)- the legal interest won’t be conveyed until 

completion of sale. This is coextensive w/ the legal interest the contract promises- it 

imposes a constructive trust over the land at the time of contracting (Walsh). NOTE: Applies 

to leases and easements too. 

Where the sale of an interest in land exists, provided the purchaser is entitled to specific 

performance (requires parties to do what they promised to do under contract- damages are 

seen as inadequate w/ land). Also unconscionable conduct may lead courts to refuse spec 

performance. This includes tenant persistently breaching terms of agreement (Marshall) and 

where tenant has breached a repairing covenant (Swain).   



Enforceable contract- need valuable consideration, no factors vitiating spec perf, must be in 

writing/oral and supported by part perf acts.  

NOTE: Under s 66K CA, risk does not pass until completion of sale of land or until possession 

of the land is taken according to contract’s terms (whichever occurs first).  

- In writing  

s 54A CA: The agreement, or note/memorandum thereof, must be ‘in writing and signed by 

the party to be charged or by some other person thereunto lawfully authorised by the party 

to be charged’. Contract of sale is sufficient, a memorandum needs description of the land, 

identification of parties and a reference to the transaction. Documents can be read together 

if they reference each other (Thomson).  

- Oral and supported by part performance  

Prevents parties to a contract making unconscionable use of the statutory requirement that 

contracts for the sale of an interest in land must be in writing.  

s 54A(2) CA: The ‘in writing’ requirement does ‘not affect the law relating to part 

performance.  

Acts of part performance must be ‘unequivocally referable’ to the type of agreement 

alleged (Maddison)- unequivocally and in its own nature referable to some such agreement 

as that alleged- J C Williamson). Is a strict requirement (e.g. Ogilvie- acts of taking care could 

have been done out of love and affection). Taking possession is likely to be sufficient 

(Regent, Kingswood).  Doing nothing is insufficient. Also, mere payment of purchase money 

is insufficient (JC Williamson [6.16]).  

 Via a trust (express, resulting or constructive) 

Trust Defn: A trust is a legal relationship that is characterised by holding of property by its 

legal owner (trustee) for the benefit of someone else (beneficiary). This gives the beneficiary 

an equitable interest in the property.  

NOTE: A trustee can also be a beneficiary, but not the sole beneficiary otherwise there is no 

trust and there is no need to divide betw/ legal and equitable (i.e. they own the whole 

thing).  

- Express trust 

Must be created by actual intention (by settler of the trust if inter vivos or by testator if 

trust under will). Trustee has legal interest, beneficiary has equitable interest- both of 

these interests are freely transferable/assignable to others. Express intention is through 

shown by either: 

i) Declaration- Person seeking to set up trust continues to own property but 

declares they now hold it as trustee for a beneficiary. Must meet s 23C CA 

formalities- arises at the stage of performance.  



ii) Settlement- Owner transfers property to trustee on condition that it is held on 

trust for beneficiaries, relinquishing any rights over the property.  

- Equitable interests may form subject matter of transfer through: declaring holding of 

interest on trust for a named beneficiary, holder of equitable interest transferring it 

to 3rd party or by the interest holder directing trustee to hold the interest henceforth 

for a nominee.  

- Resulting trust 

Imposed by equity when certain fact patterns/conduct exist- gives presumed intention 

(although this can be rebutted). If A provides all/some of purchase price but B only becomes 

formal legal owner, B presumed to hold on trust for A. Resulting trusts give presumed 

intention where there is: 

a) Failed express trust (doesn’t meet formal s 23C CA requirements). 

b) Purchase in the name of another (one person purchases property putting it into the 

name of another- presumes holder of legal title holds it on trust for the purchaser).  

c) Contributions to the purchase price (main area)- Where distribution of legal title 

does not reflect the party’s contributions to the purchase price (e.g. both have half 

legal share but one paid $100,000 and the other paid $10,000).- presumption of a 

resulting trust arises. This is rebuttable (e.g. prior discussions on having an unequal 

share- but constructive trust may be imposed anyway). Where the parties are not in 

a ‘requisite relationship’ beneficial/equitable title is presumed to reflect the 

contributions to the purchase price in proportion to their contributions (Calverly).   

NOTE: Purchase price means costs that are incurred up to and including the time of 

purchase, not things that happen after (e.g. household expenses).  

‘Presumption of Advancement’ (legal title not reflecting contributions to purchase price)- 

Overrides and reverses resulting trust presumption (i.e. the equitable title will reflect the 

legal title if parties are in the requisite relationship- applies to advances made from parents 

to children and a husband to his wife (Brown) and assumes there was a donation. However, 

it can be rebutted if it is clear the transfer is not to be donative (Martin, Brown) (e.g. if one 

agrees to pay the other back later). R’ships include- Husband/fiancé purchases property in 

name of wife/future wife (Wirth), father purchases property in name of his child (Dullow). 

NOTE: No presumption of advancement from wife to her husband.   

- Constructive trust 

Imposed by equity regardless of any intention (presumed or otherwise) to create a trust. 

Imposed on basis of parties’ conduct to prevent unconscionable behaviour.  

a) Common-intention constructive trust (Allen)- Transactions for acquiring an interest 

in land- owner of legal title (and the non-owner) have common intention (can be 

either express/implied- Allen) the non-owner will receive an interest. Also need 

trustee (legal title owner) to have ‘conduct himself if by his words or conduct he has 

induced the cestui que trust to act to his own detriment in the reasonable belief 

that by so acting he was acquiring an equitable interest in the land’ (Gissing). For 

example, in Bannister, owner sold land to purchaser- purchaser promised owner to 



live there rent free for as long as she wished- was constructive trust from purchaser 

to former owner. Mere performance of household chores/contributions to domestic 

expenses are insufficient (Allen v Snyder)- equitable maxim that court will not allow 

statute to become instrument of fraud.  

 


