
TOPIC 8: ENFORCING INTERNATIONAL LAW 

8.1 War Law: An historical perspective 

Thomas Aquinas; for a war to be just: 

 It must be for a just purpose 

 It must be waged by a properly instituted authority such as a state 

 Peace must be a central motive 

Prohibition of wars of aggression 

 Hague Convention 1899; obliged states to resort to friendly mediation as far as circumstances allow 

 Hague Convention 1907; Limited the use of force in relation to disputes of recovery of contract debt 

 Covenant of the League of Nations 1919; set up to peacefully settle disputes, but still allowed war 

where peaceful measures failed 

 Kellogg-Braid Pact 1928; all parties agreed that settlement of disputes between them shall never be 

sought except by pacific means. But war permitted: 

o In self-defence 

o If authorised by the League of Nations 

o If one or more sides to the war was not a contracting party to the pact 

 

8.2 The prohibition on the use of force 

UN Charter Preamble; “we the peoples of the United Nations determined to save succeeding generations 

from the scourge of war, which twice in our lifetime has brought untold sorrow to mankind…” 

UN Charter Art 1 (Purposes of the UN); to maintain international peace and security, and to that end: to take 

effective collective measures for the prevention and removal of threats to the peace… 

UN Charter Art 2(4); All members are to refrain from using force or threatening to use force against another 

state… 

 Only directly binding on UN members 

 Is only binding on states (not individuals) 

 Applies even though the victim state is not a UN member 

 Only relates to activities done in the course of international relations (doesn’t prohibit a state from using 

force against its own population) 

Force; UN Charter Art 2(4) can be breached even when no actual force is used; 

 Force entails violence against people or property 

 Use of force is not the same as armed attack 

UN Charter Art 2(4) breached even though; 

 Level of violence or threat is minor 

 A state’s territorial integrity or political independence is not in jeopardy 

 A state merely supplies weapons for use against another state 

 All a state does is declare war in the absence of an armed attack upon itself or an ally 

UN Charter Art 51; In the situation of an armed attack, the UN Charter does not prohibit or outlaw the right of 

self-defence in the face of an armed attack… 

 

8.3 Self-defence  

UN Charter Art 51 applies directly only to UN members, but a right to self-defence exists in customary 

international law. 

 



Has there been an armed attack?  

 Yes – UN Charter Art 51 Right to Self-defence 

 No – Has there been a breach of UN Charter art 2(4)? 

o Yes – Right to non-forceful counter-measure short of self-defence 

o No – Standard jurisdictional rights only 

Criteria for determining the appropriateness of defensive force 

1. Necessity (State must establish it is using defensive force against only the culprit), and no 

practicable alternative to force. 

2. Proportionality (action taken must be proportional to risk posed by that state) 

3. Immediacy 

 

8.4 Collective Self-defence  

Four categories of self-defence permitted by UN Charter Art 51; 

   x means ‘attacks’, = means ‘defends against’ 

 Individual self-defence individually exercised (A x B, B = A) 

 Individual self-defence collectively exercised (A x B C D, B C D = A individually or coop) 

 Collective self-defence individually exercised (A x B, C B = A) 

 Collective self-defence collectively exercised (A x B, C D B = A) 

Mutual assistance treaties, Military alliances, Treaties of guarantee 

 

8.5 Collective security  

Two stage response to armed attacks; 

 Stage 1 – state’s inherent right to take immediate measures to defend itself. Steps taken must be; 

o Necessary and proportionate 

o Immediately reported to the UN Security Council 

o Not affect the authority of the UN Security Council  

 Stage 2 – UN Security Council’s authority and responsibility take over from the state the handling of the 

response 

UNSC’s options against an armed attack; 

 Approve measures taken in self-defence 

 Authorise other military or non-military measures (UN Charter Articles 41 and 42).  

 Determine that actions purportedly taken in self-defence are in fact aggression acts 

 Insist on the cessation of unilateral action by just once side, impose a general cease-fire 

 Demand that both sides withdraw their forces to behind the original lines 

 

8.6 Sanctions  

In the form of self-help remedies; 

 Inadimplenti non est adimplendum; (you do not have to uphold your end if the other side doesn’t uphold 

theirs) 

 Retorsion; (a legal but unfriendly act done in response to the injurious act of another state e.g. recalling 

ambassadors, expelling aliens) 

 Reprisals and Counter-measures; (Response to an injurious act of another state, which is unlawful but 

done anyway) 

Draft Articles on State Responsibility Art 51; countermeasures must be proportional to injury suffered 

Draft Articles on State Responsibility Art 52; Conditions relating to resort to countermeasures 


