
Seminar 1: Scope of Tort Law 
Source of Tort Law 

---Common law 

---Statute law: Civil Liability Act 2002; Motor Accident Compensation Act 1999; 

Workers Compensation Act 1987; Victim Support and Rehabilitation Act 1996. 

 

Interests Protected in Tort Law 

---Personal security: trespass; negligence 

---Reputation: defamation 

---Property: Trespass; conversion 

---Economic and financial interest 

 

Similarities and Differences between Torts and Contract 

Similarities: Both give rise to civil suit 

Differences: 

Law of Torts Contract Law 

Duties owned to whole world Duties owned to contracting parties 

Duties imposed by law Duties determined by parties 

Element of tort law must be proven Breach of terms of contract 

Un-liquidated damages Liquidated damages 

 

 

Differences between Tort Law and Criminal Law 

Law of Tort Criminal Law 

Civil wrong Criminal wrong 

Objective: Compensation Objective: Punishment and deterrence 

Brought by victim of the tort Brought by the Crown 

Balance of the probability (onus of proof 

decide by the “weight” of evidence) 

Beyond reasonable doubt (onus of proof: 

proof of the guilty beyond reasonable 

doubts, not all doubts) 

Protect the individual Protect the public at large 

 

 



Tort liability is fault-based liability (fault: intentional wrongdoing or negligent). It is 

not seeking to punish the offenders. (However, sexual assault is the concurrent 

liability for tort and criminal). Under felony-tort, the felony must be prosecuted 

before the tort can be brought against him. 

 

Accidental Justice on Magnetic Island 

*Olliver v Magnetic Island Country Club [2004] 

The plaintiff suffered severe brain damage by the ball drive by the defendant. The 

defendant argued that the plaintiff had voluntarily assumed the risk of being hit by a 

golf ball when participating the competition. However, the court rejected this view. 

 

This case tells us how can the tort law being used as a compensation mechanism for 

accidental injury: 

First, plaintiff has to prove negligent act (or omission) of the defendant which was the 

cause the plaintiff’s injury.  

Second, there must be no relevant ground of defence: Once the plaintiff proves direct 

physical forcible interference, then the onus of proof lies in the defendant 

Third, the effectiveness of the compensation mechanism also depends on having, or 

having access to deep pocket (financial situation): in this case there is a substantial 

time of period between the accident and the final decision (wait until the plaintiff’s 

disability stabilize). 

 

Limitation period: Limitation Act 1969 (NSW) 

S 14(1): The general limitation period for a cause of action on tort is 6 years running 

from the date on which the cause of action first accrues to plaintiff. 

S 14B: 1-year limitation period for cause of action for defamation 

S 22(2): 2 years limitation period for a claim against a ship owner for death or 

personal injury caused to a person on another vessel. 

S 18A, 50C: 3 years limitation for personal injury and fatal accident (running from 

and including the date on which the cause of action is discoverable by the plaintiff), 

in respect the personal injury or death caused after 6/12/2002. 

 



*Engert v Sydney Ferries Corporation [2009]: The plaintiff’s solicitor didn’t aware 

that there is a shorter period under s 22(2): the plaintiff was not a passenger at the 

time of the accident. 

A legal practitioner who fails to commence a client’s claim within the relevant 

limitation period is exposed to liability (tort or contract) for professional negligence 

and to an award of damage equal to the damages the client would have recovered if 

the client’s claim had been commenced within the limitation period. 

 

S 109 Motor Accident Compensation Act 1999: 3 years limitation period for claim in 

respect of personal injury or death in a motor accident. 

 

Transborder Considerations 

If a tort is committed in NSW and is litigated in a NSW court, then only relevant law 

is the law of NSW. However, if a tort is committed outside NSW (in another states or 

overseas) and is litigated in NSW, the applicable law is the law of the place where the 

tort was committed. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Seminar 2: Historical Background 
Trespass (vi et armis) and the action on the case (case) 

Facts  

• In an action on the case, it is essential that damage or material loss is proved. 

However, trespass, is actionable per se (without proof of material loss or 

damages). 

• In the past, there was a restriction on the joinder of 2 causes of action (a 

person could not bring an action in both trespass and case), so correctly 

formulating the claim as trespass or action on the case is essential (scott case). 

However, this situation changes since Common Law Procedure 1852 (UK). 

 

Summarize: 

• Direct and intentional: only trespass 

• Indirect and unintentional: action on the case (negligence) 

• Direct and negligently (unintentional): trespass or action on the case 

(negligent trespass or negligent) 

• Indirect and intentional: action on the case  

 

Direct (immediate) injury and indirect (consequential) injury 

Reynolds v Clarke (1725):  

It I throw a log of timber into the highway, and another man tumbles over it, and is 

hurt, an action on the case lies, it being a consequential damage; if in throwing it I hit 

another man, he may bring trespass, because it is a immediate wrong. 

The settled distinction is that, where the injury is immediate (direct), an action for 

trespass will lie. Where the injury is consequential (indirect), it must be the action on 

the case. 

 

*Scott v Shepherd (1773):  

[Fact]: The defendant Shepherd threw a firework into the crowded market place. 

Willis, in order to prevent injury to himself, pick up the squib and threw it away, it 

fell on Royal’s place. Royal then pick up the squib and threw it to another place. The 

squib then struck the plaintiff Scott in the face and exploded causing Scott to loss 

sight in one eye. 



[Argument]: The defendant argued that due to the fact that the squib was thrown by 2 

other people, he was not liable in trespass because it was not a direct act. 

[Judgment]: The settled distinction is that, where the injury is immediate (direct), an 

action for trespass will lie. Where the injury is consequential (indirect), it must be the 

action on the case. 

Although the court agreed on the “settled distinction” between trespass and action on 

the case, but they disagreed on the application of that distinction to the fact of this 

case. 

The Grey CJ held that the terror impressed upon Willis and Ryall excited self defence, 

and they are actually removing the danger from themselves. Then Wills’ and Ryall’s 

acts were merely a continuation of the defendant’s act, therefore, the defendant’s act 

was direct and not consequential. 

 

*Bird v Holbrook (1828):  

[Fact]: The defendant set a spring gun in the garden, hoping to catch some thief. Then 

plaintiff entered into plaintiff’s walled flower garden, and was shot by the gun. 

[Judgment]: In general, the spring guns have been set for the purpose of deterring. 

However, when the court asked why didn’t he put notice in the garden, the defendant 

said, “If I give notice, I shall not catch him.” Therefore, we can tell that the defendant 

was intended to injury the plaintiff. 

The Best CJ held that a person who does an act intending to cause injury to another 

person may be liable in damages in an action on the case where the injury caused was 

an indirect consequential of the act. 

 

*Hutchins v Maughan [1947]: 

[Fact]: The defendant was accustomed to graze his horse in a land. Some poisonous 

baits were laid by the defendant in these unfenced land. The plaintiff’s dog picked up 

those baits and died as a result. 

[Judgment]: In applying the settled distinction between trespass and case, an 

interference will be direct when it follows so immediately in terms of the defendant’s 

act. This case should rather be regarded merely as consequential upon it and not as 

directly or immediately occasioned by it. So trespass does not lie. Had the bait been 

throw by the defendant to the complaint’s dogs, then no doubt the injury could have 

been regarded as directly occasioned, so the trespass will lie. 



	  


