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Session 1 - Introduction to Legal System in 
Australia 
What is Law? 
Legal Terms  

a. A Law – a particular legal rule  
b. The Law – a declaration of behaviour in our society  
c. Jurisprudence – the general principles underlying the law, the foundation for the making of the law  
d. Natural Law – the principles of reason and justice which flow from the law of nature (or the law of God) and 

which form the foundation of the legal system  
e. Religious Law – what is right or wrong? 
f. Rationalist Law – what is reason? 

 
The Foundation for Democratic Law  

• Natural Law (Religious) 
• It is based on the concept of the laws of God and reason/common sense  
• John Locke – explained that natural law involved a fundamental belief that all men are equal and will, 

therefore, equally respect and not harm each other  
• We are required to do what is right 
• Conscience indicates right or wrong  
• Justice is when law accords with right  
• Unfortunately, free will means we may choose to do evil, so law is necessary to punish and control  

• Natural Law (Rationalist)  
• The ability to reason is preferable to conscience  
• Rather than focus on conscience, we should focus on finding the “truth” – something we all agree is true  
• Truth is known to be true through reason 
• Rene Descartes: 

• Searched for what we really, fundamentally, without doubt, known to be true  
• He came to the conclusion that there is a fundamental self-evident truth on which everything else is 

based: Cogito Ergo Sum – I Think, Therefore I am (The first order truth) 
• From there, math, logic and geometry were included also as self-evident truth  
• Second order truth – also refer to science, truth that is based on belief in the existence of the universe 

and truth tested by observation, theory and predictability  
• Relativism (an alternative) 

• Law is not absolute, it is relative to the agreement of the community 
• It changes over time, between cultures, religions and traditions and is constantly in need of being re-

considered in line with changes in morality and technology  
• Law is a social contract  

• Thomas Hobbes Leviathan – was influential in convincing people they had a choice. In fact, law in 
society is always a choice, a compromise between conflicting interests  

• Hence, this gives the justification for Parliament to represent the people to make or unmake any law  
• However, Hobbes argued that the social contract is over if the State seeks to kill us. People have an 

unalienable right to defend themselves against anyone even the State  

 
 
Concept Underling a Legal System  

• Historically, the making of the law is subdivided into two categories: men are born evil, and man are born 
good 
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• That man is evil by nature  
• Corrupt – until the 17th century, law was considered necessary because of low and beastly nature of 

mankind. Law is seen as necessary to keep these sinners or wild beast in order  
• Various philosophers have expressed a view that laws should made to suppress the evil instinct of 

humans, rather than look at humans in a more positive light  
• St Augustine – he drew attention to man’s inherent evil nature i.e. his natural sin and the need for 

positive laws to keep him in check  
• Thomas Hobbes – he said man was brutish in nature and needed laws to suppress his natural 

instincts 
• John Austin – his view was the mere reliance on a sense of morality or justice was not enough. 

Hence, “Law is a command of sovereign, non-compliance with which leads to punishments” 
• Legal Positivism – based on this principle, legal rules are valid not because they are rooted in 

moral or natural law, but because they are enacted by legitimate authority and are accepted by 
the society as such  

• David Hume – drew a distinction between how our society actually is as opposed to what it ought 
to be. Hence, natural law looks at “what”; and positivism looks at what “is” – that is, the harsh 
reality of life – as a result of which, laws should be made accordingly  

• That man is inherently good  
• Romanticism  

• Sees mankind as essentially different, wonderful, noble, intelligent and well meaning. This is at 
the heart of the modern political system – Democracy  

• The purpose of the law is to enhance our quality of life  
• Citizens are entitled to a government that allows them the very best in life: education, health, art, 

music, sport etc. 
• Anarchists  

• Their radical view is that laws are the tools of oppression and privilege and man is better served 
by having no laws at all  

• Marxists  
• Karl Marx – society will correct itself through revolution of the common man against the 

privilege. This principle was the foundation of the Russian Revolution of 1917 and the creation of 
the USS 

• Modern Democracy (The Golden Means of Compromise) 
• The Western cultures have generally sought a balance/compromise between these two school of 

philosophies  
• The beginning of the modern political system is the acceptance of the principle that it is the people that 

have the fundamental right to make law – it not given by the King nor the Church, nor the rich and 
privileged  
• Aristotle - He spoke in terms of laws being necessary to provide a balance between compassion and 

punishment  
• Bentham   

• Utility Principle – the way to measure the success of governments is to apply the test, does it 
provide the greatest good for the greatest number of people  

• Roscoe Pound   
• Social Engineering – the concept that law is used a dynamic force to mould change in our society 

(as opposed to laws merely reacting to society’s needs/demands) 

Jurisprudence  
• In short, theories or philosophy of law  
• In July 2002, the then High Court Chief Justice Murray Gleeson said that globalisation and international 

human rights law had impacted on the High Court’s decision making. According to him, law must be based on 
these four specific issues  
a. Judicial independence – the court and the government have to be separated to prevent corruption  
b. Presumption of innocence – the laws prove why a person is guilty, not why a person is innocence  
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c. Freedom from arbitrary arrest of imprisonment – no random arrest is permitted unless a reason has 
been specified  

d. Right to remain silent  

Commonwealth of Australia  
• Commonwealth, Federal and Australian all relate to the Australian Parliament or Government which operate 

from Canberra  
• Constitution – the set of rules determining how a nation, state or an organisation such as a corporation will be 

governed  

Constitution Conventions  
• Unwritten rules based upon tradition that dictate how a constitution should be interpreted and how it should be 

operated in practice  
• Because they are unwritten, the precise content and scope of constitutional conventions are subject to 

considerable debate  

Federal and State Relations  
• The Australian Constitution sets out how legislative power is shared between the Federal Parliament and the 

various State parliaments   
• Exclusive power (s 52) – the legislative powers able to be exercised only by the Federal Parliament  
• Residual power (s 107) – the legislative powers able to be exercised only by the State parliament  
• Concurrent power (s 51) – the legislative powers able to be exercised by both the Federal Parliament and 

the State parliaments 
• The State governments are not answerable to the Federal government. Rather, the Federal and the State 

governments work together in partnership to make, administer and interpret law in Australia  
• The list of Exclusive Power in the Australian Constitution  

• The establishment of the seat of government of the Commonwealth and oversight of the Commonwealth 
public service  

• The imposition of customs and exercise duties 
• The raising and maintaining of any naval or military force  
• The coining of money  
• The government of the Territories  

• Sect 109 – When a law of a State is inconsistent with a law of the Commonwealth, the latter shall prevail, and 
the former shall be invalid  

• Sect 116 – The Commonwealth shall not make any law for establishing any religion, or for imposing any 
religious observance, or for prohibiting the free exercise of any religion, and no religious test shall be required 
as a qualification for any office or public trust under the Commonwealth  

• The list of Residuals Power – anything not expressed as an exclusive power or a concurrent power is a 
residual power of the states which include 
• Education, health, criminal law, contracts and torts, transport, property and land, and local government  
• This explains, for example, why each State has a slightly different schooling system – education is 

regulated by the State  
• Limitations – The Australian Constitution placed a number of important limitation upon the powers of the 

Commonwealth for example 
• Cannot prefer one State over another in relation to taxation  
• Cannot acquire property without just compensation  
• Must try by jury a person charged with an offence under Commonwealth law and the trial must be held in 

the State where the offence was committed  
• Cannot restrict free trade between the States 
• Cannot prefer one State over another in relation to trade, commerce or revenue  
• Must prevent residents of States being discriminated against within other States 
• Must protect every State against invasion  
• The Constitution also places a number of important limitations upon the powers of the States  


