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Grounds of judicial review 

Overview 
Grounds of review are legal arguments to establish that an error has been made by a decision maker. 

Ground Cases ADJR Provision

1. Procedural fairness (natural 
justice)

• Kioa v West 
• VEAL 
• Lam 
• BATAS (bias) 
• Jia (bias)

5(1)(a)

2. Acting without lawful 
authority

• Evans 
• ABC Learning 5(1)(d)

3. Improper purpose • Toohey 
• Schlieske 5(1)(e); 5(2)(c)

4. Failure to take into account 
relevant considerations • Peko 

• WIlliams 
• Tickner

5(1)(e); 5(2)(b)

5. Taking into account 
irrelevant consideration 5(1)(e); 5(2)(a)

6. Unauthorised decision 
maker

• Alvaro 
• Pattenden 
• Peko 
• Carltona

5(1)(c)

7. Unlawful policy • Green v Daniels 5(1)(d)

8. Inflexible application of 
policy

• Green 
• IPEC 5(1)(e); 5(2)(f)

9. Acting under dictation • IPEC 5(1)(e); 5(2)(e)

10. Unreasonableness • Wednesbury 5(1)(e); 5(2)(g)

11. Jurisdictional fact 
(objective: fact does not exist)

• Enfield 
• M70 5(1)(c); 5(1)(d)

12. Jurisdictional fact  
(subjective: irrationality) • SZMDS 5(1)(e); 5(2)(c)

13. Error of law • Kirk 5(1)(f)

14. “Otherwise contrary to law” 5(1)(j)
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Acting without power 

Under common law and ss 5(1)(b) and 5(1)(d) of the ADJR Act, an applicant may argue that the 
decision maker acted beyond power and without lawful authority. 

(1) A person who is aggrieved by a decision … may apply to Federal Court or the Federal Circuit Court for an order of 
review in respect of the decision on any one or more of the following grounds: … 

(b) that procedures that were required by law to be observed in connection with the making of the 

decision were not observed; … 

(d) that the decision was not authorised by the enactment in pursuance of which it was purported to be made; 

In essence, this ground of review can be used to challenge a decision maker on the basis that the 
decision maker had no express or implied legal authority to make a decision or undertake an act. 

Requirements 
There are two steps to make out this ground: 

1. construe the statute — what is the scope of the power that it grants? 

• Look to the statute and determine: 

• Who is authorised to act under the statute? 

• What acts are authorised by the statute? 

• How should acts be carried out according to the statute? 

2. consider the conduct — did the decision maker’s conduct fall within the scope of the power? 

• Look to the conduct and determine: 

• Did the right person act under the statute? 

• Did they carry out their conduct in accordance with the statute? 

• Is there a rational relationship between the conduct and the scope of the power (Evans)? 

Example 
The ground of acting without power was made out in ABC Developmental Learning Centres v DHS. 
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ABC Developmental Learning Centres v DHS — DHS sent letters to ABC Learning Centres inquiring about incidents involving harm, 
or risk of harm, to children at the Centres; the inquiries were purportedly made pursuant to s 36(1)(f) of the Children Services Act 1996, 
which required ‘a person… to answer a question to the best of that person’s knowledge, information and belief; or to take reasonable 
steps to provide information’; ABC Centres argued that the power of that provision was only enlivened when DHS officers were on the 
premises of a childcare centre. 

Held that DHS was acting without power. Properly construed, the provision only gave DHS officers such a power when they were on the 
premises of a childcare centre. Hollingworth J reasoned that this interpretation was consistent with the fact that the prison appeared under 
a part heading ‘Powers of Entry’. Her Honour concluded that Parliament intended that the powers only be conferred on DHS officers 
when they were on the premises of a centre. 
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Mandatory relevant considerations 

Under common law and ss 5(1)(e) and 5(2)(b) of the ADJR Act, an applicant may argue that the 
decision maker failed to take into account certain mandatory relevant considerations. 

(1) A person who is aggrieved by a decision … may apply to Federal Court or the Federal Circuit Court for an order of 
review in respect of the decision on any one or more of the following grounds: … 

(e) that the making of the decision was an improper exercise of the power conferred by the enactment in 
pursuance of which it was purported to be made; … 

(2) The reference in paragraph (1)(e) to an improper exercise of a power shall be construed as including a reference to: … 

(b) failing to take a relevant consideration into account in the exercise of a power; 

Requirements 
To make out this ground, the applicant must establish: (1) the consideration in question was a 
mandatory consideration; (2) that the decision maker failed to take account of the consideration in 
making the decision; and (3) that such a failure materially affected the decision. 

1. Establish that the consideration in question was a mandatory relevant considerations which the 
decision maker was obliged to take into account. 

• Some mandatory relevant considerations are expressly provided for in the statute (Williams), but most 
failed relevant considerations will be those that are implied (Peko). Relevant considerations may be 
implied from the subject matter, scope and purposes of the Act. 

• Consideration may be mandatory and relevant if illogicality or long time lapse occurs when it is not 
implied (Peko). 

2. Establish that the decision maker did not take the relevant consideration into account when 
making the decision. 

• The onus is on the applicant to prove this. 

• Not that in Tickner, ‘consideration’ was defined as requiring an ‘active intellectual process’ by the 
Minister himself. 

• If decision maker has taken a relevant consideration into account but has failed to give it due or proper 
weight in contemplation, rely on ‘unreasonableness’ ground. 
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3. Establish that such a failure to take account of a relevant consideration materially affected the 
decision. 

• If a relevant consideration was not taken into account, but it is unlikely to have any affect on the decision, 
then the ground will not be made out (Peko). 

Minister for Aboriginal Affairs v Peko-Wallsend — Minister A establishes land trust for indigenous community, which deprives Peko (a 
mining company) from mining in the region; Peko make a submission to the Aboriginal Land Commissioner, who in turn produces a report 
for Minister A; Peko’s submission fails to fully disclose material information; before Minister A makes a decision on the basis of the 
Commissioner’s report, the government changes and Minister B takes over the portfolio; Minister B makes a decision disadvantageous to 
Peko; Peko challenges Minister B’s decision on the ground that he failed to take into account a relevant consideration. 

Court held that Minister B failed to take account of a relevant consideration. Mason J stated that the process of statutory 
interpretation determines what is (and what is not) a relevant consideration. In some Acts, the relevant considerations are stated 
explicitly, but in others they must be implied. Mason J held that the Minister was obliged to consider the extent of the detriment suffered by 
Peko as a result of the decision to grant land to the indigenous community. As a result, the decision had to be re-made by Minister B, 
taking account of that relevant consideration. 

However, Mason J also noted that some so-called mandatory considerations in statutes may be so insignificant as to have 
little or no effect on the eventual outcome of the decision. In other words, there must be a causal link between the failure to 
consider the relevant consideration and the actual outcome of the decision. 

Tickner v Chapman — Minister Tickner granted a declaration that prevented the construction of the Hindmarsh Bridge; according to the 
Heritage Protection Act, the Minister was required to appoint someone to prepare a report as to the heritage value of the area; the Minister 
did this, and the report contained all submissions made to the appointed person; some submissions were, for cultural reasons, for 
women’s eyes only; as the Minister was a man, he asked a female advisor to review the sealed submissions and summarise their 
contents; Chapman challenges the Minister’s ultimate decision on the ground that the Minister did not take into account a relevant 
consideration (in other words, that his advisor did, not the Minister per se). 

Court held that the Minister had indeed failed to take account of a relevant consideration. The Act in question required the Minister to 
personally consider each submission (despite the fact that some were for ‘women’s eyes only’). One section of the Act prohibited the 
delegation of the Minister’s duties. Black CJ held that the Minister should have read the sealed submissions himself, noting that he would 
have been permitted to under s 27 of the Act. 
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Victorian judicial review 

Privative clauses 
The treatment of privative clauses at the State level is the same as at the Commonwealth level. 
Similarly, the State legislature cannot remove the jurisdiction of the Supreme Court to review for jurisdictional 
error (see Kirk). 

Additionally, any privative clause in place before the Administrative Law Act 1978 (Vic) (‘ALA’) was passed in 
1978 is taken to have no effect (s 12 ALA). 

Justiciability 
Matters must be justiciable for judicial review: 

1. must be a ‘matter’ involving a controversy relating to ‘some immediate right, duty or liability’ which may be 
‘quelled’ by the Court; 

2. a judicial ruling must be capable of having a direct and immediate consequence for the legal rights and 
interests of the parties; and 

3. there must be some ‘wrong’ which the court is capable of remedying. 

An issue is non-justiciable where the plaintiff essentially seeks to extend the functions of the court 
into considering political issues or hypothetical matters (McBain, Hayne J). 

Jurisdiction 
Section 85 of the Constitution Act 1975 (Vic) provides for the jurisdiction of the Supreme Court of Victoria. 

Section 85 

(1) Subject to this Act the Court shall have jurisdiction in or in relation to Victoria its dependencies and the areas 

adjacent thereto in all cases whatsoever and shall be the superior Court of Victoria with unlimited jurisdiction. 

• The Supreme Court is the superior court of record in Victoria with unlimited jurisdiction ‘in all cases 
whatsoever’. 

• Applicants may access the unlimited jurisdiction of the Victorian Supreme Court through two avenues: Order 
56 of the Victorian Supreme Court Rules and the Administrative Law Act 1978 (Vic). 

Supreme Court Rules, Order 56 (Common Law) 
Order 56 of the Supreme Court Rules allows applicants to access the Court’s inherent jurisdiction. 
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Merits review 

Overview 
Merits review is a process by which a person or body, other than the primary decision maker reconsiders the 
fact, law and policy aspects of the original decision and determines what is the correct and preferable 
decision. 

• Under merits review, decisions are made on a ‘de novo’ basis, deciding cases afresh. 

• Merits review can occur internally, within an agency of government, or externally through bodies such as the 
specialised Social Securities Appeals Tribunal or the more general Administrative Appeals Tribunal. 

• The jurisdiction of external merits review bodies is defined by ‘enabling statutes’ which will explicitly state 
whether a decision can be reviewed by an external merits review body. 

Commonwealth merits review: Administrative Appeals Tribunal 
The Administrative Appeal Tribunal was established under the Administrative Appeals Tribunal Act 1975 as part 
of the New Administrative Law reforms. 

Members are appointed by the Governor-General (s 6(1)) for a term of 7 years (s 8). The President pif the AAT 
must be a judge in the Federal Court (s 7(1), currently Justice Kerr. Other judges of the Federal Court may sit 
on the AAT but do so in their personal capacity (‘persona designata' exception) (Drake). Members of the AAT 
generally have specialist knowledge to assist in fact finding tasks. 

Jurisdiction 
The AAT has power to review decisions (on their merits) made in the exercise of powers conferred by that 
enactment (s 25(1)(a)). There is no universal or original jurisdiction; ‘enabling enactments’ must state which 
decisions are reviewable by the AAT. 

Where decisions are reviewable by the AAT, the original decision maker must inform the affected part of that 
fact (s 27A). Where decisions are reviewable by the AAT, reasons from the original decision maker must be 
provided: 

As per Section X of the Relevant Act, the decision made is one that may be reviewed by the AAT. 

Standing 
A claimants whose interests are affected by a decision may apply for merits review (s 27(1)). The test applies is 
the same as the ‘special interest’ test applied in judicial review at common law. 
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• All government information is all publicly funded. If it is owned by the public, then it should be accessible by 
the public. This new understanding of government information stemmed from the New Administrative Law 
reforms. 

• Information, or reasons for decisions, are important in providing ammunition for applications of judicial 
review. 

• Access to information may assist in judicial review, but it may also prevent or reduce claims of judicial 
review. If reasons are provided to a potential judicial review applicant, they may understand the reasoning of 
the decision maker. 

• Reasons also improve government decision making. By forcing decision makers to consider generating 
reasons for their decisions, decision makers are reminded of the need to make decisions according to law. 

• There is, however, no common law right to reasons. In Osmond, Kirby P and Priestly JA (Glass JA 
dissenting) held that it was appropriate for there to be a common law right to reasons in administrative 
decisions, but this was ultimately overturned in the High Court. 

• Similarly, in Pochi Deane J proposed in obiter that the right to reasons may be a third element of procedural 
fairness, but this has not been adopted by other cases. 

• Claimants seeking reasons must rely on statutory obligations for the right to reasons. Where decisions are 
reviewable by the AAT (s 28) or VCAT (s 117) or the ADJR (s 13) or the ALA (s 10), the respective Acts of 
both of those bodies state that where a decision is reviewable by the Tribunal, there is a right to reasons 
from the primary decision maker. Under these statutory schemes, reasons must usually be requested within 
28 days of the decision. 

Sherlock v Lloyd — Sherlock brought a compensation claim under the ACA to the County Court; the Court referred seven medical 
questions relating to the claim to a medical panel; the panel provided its opinion, and Sherlock requested a statement of reasons; 
Sherlock was dissatisfied with the reasons and sought judicial review of the panel’s decision on that basis. 

The inadequacy of reasons is not sufficient to ground a claim of judicial review, nor is it an error of law on its own. The 
purpose of provide reasons is to ‘enable the person affected — and the Court — to see whether the decision does or does not involve 
any error of law’. There is nothing in the Act to suggest that an inadequacy of reasons will itself be an error of law: the statute provides no 
remedy for inadequate reasons (other than a second set of reasons). 

Wingfoot — Kocak suffered an injury to his neck in 1996; after experiencing more significant symptoms in May 2009, Kocak made a 
claim for statutory compensation; the claim was rejected. In November 2009, Kocak commenced proceedings for common law damages 
in respect of the injury, and a declaration of entitlement in respect of the injury; the latter claim was heard in the Magistrates’ Court and 
three medical questions were referred to a medical panel. The panel gave its opinion not in favour of the employee, and provided reasons. 

High Court allowed the appeal from the Court of Appeal: the reasons were adequate. The statement of reasons must explain the actual 
path of reasoning by which the Medical Panel arrived at its opinion on the questions referred to it. The statement of reasons must explain 
that path of reasoning in sufficient detail to enable a court to see whether the opinion does or does not involve any error of law.
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