
Chapter 1 - Government and Law in Australia 
THE DIFFERENT KINDS OF LAW 

● Natural law 
○ Rules of conduct that accord with our experiences of the physical world 
○ We obey these laws because that is how things work 

■ e.g. Natural response of parents to look after their offspring 
● Moral and religious law 

○ Rules of conduct derived from belief systems 
○ Obeyed as a matter of individual conscience or as part of a religious community 

■ e.g. Dietary rule prescribed by particular religions 
● Custom 

○ Rules of conduct that have been established by long usage 
○ Obeyed because of peer pressure or convenience 

■ e.g. Rituals, music and clothing style commonly associated with marriage ceremonies 
○ Provides continuity with tradition and a sense of shared identity 

● National law 
○ Rules of conduct that the government of a country recognises and enforces as law 
○ Key concept is “rules recognised and enforced by the authority of that state” 
○ Many rules of conduct originate as customary, moral or natural laws, but become part of 

national law when a government decides to adopt and enforce the same rules 
■ e.g. Most religions prohibit the killing of one human being by another, and 

governments in most countries have adopted and enforce this same rule 
 
WHO MAKES LAW? 

● In Australia, the power to make law is exercised by the various governments that exist at federal, state 
and territory level 

● Government make law through specified agencies, following recognised procedures or processes. 
● The main agencies of law making at federal, state and territory level in Australia are: 

○ elected legislatures, and 
○ the courts 

 
THE ANATOMY OF LAW 
Terms and phrases that describe the law 

● Categories (or areas) of law: convenient way of grouping together particular laws which are considered 
to be related 

○ usually by having regard to the type of situation or the type of conduct to which such laws refer 
 
 



CATEGORY OF LAW DESCRIPTION 

Criminal law The prohibition and punishment by the state of conduct considered harmful 
to the general community 

Civil law The creation and enforcement of private legal rights and duties between 
individuals. This category of law is very large, encompassing some of the 
other categories, such as contract law, tort law and property law. 

Tort law Liability for harm wrongfully caused by one person to another person or to 
their property. 

Contract law Private agreements that give rise to legally enforceable rights and duties 

Agency The use of a representative to acquire or discharge legal rights or duties. 

Consumer protection law Legal protections for consumers in their dealings with suppliers of goods or 
services. 

Corporations law The creation, organisation and administration of companies. 

Property law The acquisition and transfer of private rights in goods and land. 

Administrative law Rules governing the processes of official decision making. 

Constitutional law The organisation, powers and processes of government. 

International law Agreements (treaties) between sovereign states or international custom. 

National law Law as applied within the borders of a particular state. 

Jurisprudence The science or philosophy of law. 

Business law Rules that have a particular relevance to business activities, taken 
selectively from the more traditional categories of law, such as contract law, 
agency, tort law, banking law, insurance law, employment law, corporations 
law and tax law. 

 
● Legal concepts: ideas that determine the scope and nature of a particular category of law 

○ e.g. In contract law, there is the broad concept of “contract formation”, under which fall the 
more precise concepts of “agreement”, “intention to be bound” and “consideration”. 

● Legal principles: broad precepts that recognise and give effect to a particular point of view, value or 
policy 

○ e.g. In Australian law, the concept of contract formation is based in part on the principle that a 
contract is only made if the parties intend to be legally bound by their agreement. 

● Legal rules: provide the detailed mechanisms by which legal principles are given effect 



○ Rules specify particular requirements or provide what should happen in specific situations. 
■ e.g. There are many rules in contract law that specify that different ways in which 

agreement may be reached or what should happen if performance of an agreement 
becomes impossible. 

 
LEGAL AND NON-LEGAL ISSUES 

● A legal question (issue) is one which is resolved by finding and applying a rule of law. 
 
Finding the Law 

● Which areas of law do the following aspects of the case study involve? 
○ Peter steals $1000 from the cash register 

■ Criminal law 
○ A customer is injured when an umbrella blows over 

■ Tort law - Stella’s failure to secure her umbrellas properly, with the result that a 
customer is injured; also to John’s pushing Stella’s tables away from the space outside 
his shop 

○ Stella leases premises, employs waiters and borrows money 
■ Contract law - leasing of business premises, employment law with waiters and loan 

agreement with bankers 
○ Stella purchases equipment and supplies 

■ Property law - determine when and how ownership is obtained of the equipment and 
supplies that Stella buys - also determines what rights of possession a lessee has 

○ Stella registers a company 
■ Corporation law 

○ Stella manages the cafe on behalf of the company 
■ The law of agency - Stella’s power to act on behalf of the company 
■ As an agent, Stella is not personally liable on these transactions: it is the company 

who is legally bound 
 
DECISION-MAKING IN THE COURTS 

● The strict logical application of existing rules promotes certainty and predictability 
● The fair and just nature of judicial decisions promotes respect and support for law 

 
THE STRUCTURE OF GOVERNMENT IN AUSTRALIA 
Constitutions of the Commonwealth and the states 

● A constitution consists of the rules by which a state is formed and governed 
● The Commonwealth of Australia has its own constitution, and so does each Australian state 
● Australian constitutions are written documents, formally enacted as law 

○ Contained in the British Commonwealth of Australia Constitution Act 1900 



■ Changing the provisions of the constitution requires the consent of Australian voters in 
a national referendum 

● The state governments have enacted their own constitutions 
○ acting in terms of a power granted to them by the United Kingdom parliament 

■ The relevant government can change state constitutions without the need for a special 
referendum 

 
Constitutional arrangements of the territories 

● Three of the Australian territories have been given the power of self-government by the means of laws 
enacted by the Commonwealth (federal) government 

○ ACT, Northern Territory (NT) and Norfolk Island (NI) 
● Those territories that are not self-governing are governed directly by the Commonwealth government 

 
THE ORGANS AND POWERS OF AUSTRALIAN GOVERNMENTS 
The law-related powers and responsibilities of governments 

● The Crown 
○ A ‘head of state’ is the supreme authority in a government 

■ In Australia, the head of state of the Commonwealth and state governments is Queen 
Elizabeth II 

○ The Queen acts through appointed representatives 
■ At a federal level, the Queen’s representative is called the Governor-General 
■ At state level, the representative is called Governor 

○ The Governor-general and Governors have various specified powers in Australian constitutional 
law: 

■ Formal heads of state of the Commonwealth and the six states 
■ Exercise certain executive powers on the advice of the government 

● Such as appointing people to particular offices, signing treaties and granting 
licenses and permits 

■ They exercise some legislative powers 
● Giving Royal Assent to laws passed by legislatures 

■ Commision the judges who are appointed by the government to staff the courts 
● The executive 

○ Federal and state governments in Australia have what is called an ‘executive’ branch of 
government 

■ Consists of the Crown, the chief minister and other ministers of government, and 
statutory bodies and offices 

○ The Governor-General and Governors represent the Crown in the federal and state executives 
○ The chief minister - ‘Prime Minister’ at the federal level and ‘Premier’ in the state governments 

- is elected by the political party forming the government of the day 



■ Chief minister appoints other ministers and allocates to them responsibility for 
specified departments of government 

○ Chief minister and senior ministers of government form an executive body called the ‘cabinet’ 
■ The cabinet decides the government’s policies at any particular point in time 

○ Statutory bodies or offices can be created to perform tasks, which public servants or ministers 
are not well equipped to handle 

○ Members of an executive have important law-making powers and functions: 
■ The cabinet discusses any proposal for new legislation and approves it in draft form, 

ensuring that it has necessary political support before it’s introduced into the 
legislature 

■ The Crown must formally assent to legislation enacted by a legislature before it 
becomes law 

■ Ministers and other members of the executive may be given the power to make legal 
regulations on their own authority. These regulations are referred to as “delegated 
legislation” because the power to make them is given to the executive by the 
legislature 

 


