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TOPIC 1: THE CONCEPT OF PROPERTY

1.1 What is property?

Property rights share two common characteristics that distinguish them from personal rights:

1. A property right always relates to, and depends upon the existence of, some particular
thing (tangible or intangible)

2. A property right can be enforced not just against specific persons, but against a wide
range of persons

Property = “a description of legal relations with a thing...a degree of power that is recognised
in law as power permissibly exercised over the thing” Yanner v Eaton (1999)

1.1.1 Property as a Bundle of Rights

“Rather than referring directly to an object such as a parcel of land or the tractor that
cultivates it, the concept of property is often said to refer to a ‘bundle of rights’ that may be
exercised with respect to that object — principally the rights to possess the property, to use
the property, to exclude others from that property, and to dispose of that property by sale or
gift... But the same bundle of rights does not attach to all forms of property. For a variety of
policy reasons, the law limits of even forbids the exercise of certain rights over certain forms
of property” — Moore v Regents of California (1990)

1.1.2 What Can Be Objects of Property?

Property law excludes those things that are intrinsic to the person. It requires that a
distinction be drawn between the person and the thing.

1.1.2.1 Are Persons Property?
Human beings are no longer considered objects of ‘property’ but they once were (e.g.
slavery).

Australian law does now allow one person to have property rights to another living
person.

1.1.2.2 Property and Body Parts

* See Moore v Regents of the University of California (1990)

Two categories of human tissue:
1. Dead human tissue (such as a corpse)
2. Living human tissue (such as an organ removed for transplant)

Dead human tissue
e Courts have been reluctant to say that a human corpse is a thing capable of
being subject to property rights



