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COURTS, COMMON LAW AND THE CONSTITUTION  

 
The sep of 
powers  

 Inherited westministers concept of the sep of powers 
 Legislative (making laws) 
 Executive (administering laws) 
 Judicial (applying laws to individual cases) are allocated to different institutions 
 Under cw constitution leg power is formally allocated to parliament 
 Executive to crown (gov general acting through federal exec council, effectively through 

govt)  
 Judicial power to the courts 
 
 

 

Responsible 
govt 

 Term used to denote ‘a form of govt which is responsive to public opinon and answerable to 
the electorate-  

The rule of law  Meaning of maintaining the balance 
The aust legal 
system 

 Regarded as comprising 9 sep related systems – com system, the six state systems and 2 
territory each of which is underpinned by a constitution (in the case of the commonwealth 
and the states) or empowering legislation providing for self govt under the jurisdiction of the 
commonwealth (in the case of the territories)  

 In areas where commonwealth does not have exlusive leg jurisdiction (e.g. consumer 
protection) there are 9 separate regulatory regimes, agreement b/w commonwealth, state 
and territory govts has increasingly delivered a greater degree of uniformity in the disparate 
schemes 

 Further tie of regulation – that of local and municipal authorities that pass delegated 
legislation under powers delegated to them by the legislative arm of govt 

 Similar powers are increasingly delegated to the executive  
 

 

  Law and legal systems  
 What is law? ‘law is the system of control though which society operates’ – terry and guigni  
 What is a legal system? A legal system is the totality of laws that regulations a state (a 

legally organized community) 
 

The basic requirements are that there should be  
 A body of laws 
 Some sources with the power to create and alter those laws 
 Some institution or process with the authirty to admin and enforce them 

 
sources of law 
 customary: established by the habitual use of a group of people over time 
 common: law developed by the courts  
 legislation: made by body recognized as legal system, having power and authority to make 

laws (usually parliament) 
 the two main sources of flaw in aust are common law (decisions of judges in deciding 

particular cases) and statue law (laws passed by parliament) 
 

The requisites of law 
 certainty: enabling people to engage in transactions and relos, reasonably secure in knowing 

the consequences 
 flexibility: responding without undie delay to the challenge of change at all levels of society 



 fairness: if law is to be acceptd by all members of society, it should not be inequityable, 
unfair or unreasonable 

 accessibility: all people should have access to knowledge of the law, either directly or 
through intermediaries  

 
law, morality, justice and social values  
 ‘morality’ and ‘justice’ are not necessary preconditions for a law 
 a legal system does not operate in a vacuum. To function, it requires the respect and 

cooperation of society 
 respect for the law is the condition upon which our whole social order depends’ 
 parliament and the courts sometimes struggle to reconcile public opinion and law, 

particularly in a multicultural country such as Australia  
 
Elements of justice 
 Clear and published rules of law  
 Reasoned and public decisions 
 Open justice: courts are open to the public 
 Right of review and appeal against decisions made by govt officials and judges  

Constitution   The  Australian constitution  
 Enactment of aust constitution  
 1900: british parliament passed aust constitution act 
 1901: commonwealth of aust came into existence on 1 Jan 
 the colonies (now states) gave up certain powers, rights and duties to the new central govt.  
 they retained their individual identities and  great deal of legislative authority 
  
 A constitution is the basis of the legal system of any state: ‘it is the system of laws, customs 

and conventions which define the composition and powers of the organs of the state and 
regulate the relations of the various state organs to one another and to the private citizen’ 

 document that constitutes, or creates the govt of aust 
 actually an act of the british parliament 
 sets out what the govt does and does not have the power to do  
 where can I get a copy of the constitution?  Online 
  
 important parts of the constitution  
 chapter 1: the parliament 
 section 52: exclusive powers of the parliament  
 section 109: When a law of a state is inconsistent with a law of the commonwealth, the latter 

shall prevail, and the former shall, to the extent of the inconsistency, be invalid.  
  
 the parliament does/what its made up of: powers of the parliament  
  
  
 Chapters of the Constitution  
 the parliament 
 chapter 1 vests the leg power of commonwealth in federal parliament consisting of the queen, 

senate and house of reps 
 provides for establishment of the houses, the sig procedures and power of the parliament 
 the executive govt 
 vests power of commonwealth in the queen, excersiable by the gov-general as the queens rep 

with the advice of federal exec council 
 the judicature 
 vests judicial power (appropriate to a law court or judge; relating to the administration of 

justice) of commonwealth in HC of Aust and any other federal courts created by parliament 
  
 finance and trade 
 section 90: grants exclusive power to federal parliament over customs and excise duties 
 sec 92: provides that ‘trade and commerce and intercourse among the states…shall be 

absolutely free.’ 
 States 
 Chapter V preserves state constitutions, state laws and powers of state parliaments  
 Section 109 deals with conflicts b/w commonwealth and state laws 
 new states 
 chapter IV provides for new states to be admitted to the commonwealth and for the territorial 

limits of a state to be altered  



 it also provides for the CW  parliament’s authority over the territories 
  
 miscellaneous 
 alteration of the constitution  
 section 128 provides the procedure by which the constitution may be amended 
 the amendment must be passed 
 by both houses of parliament 
 by maj of votes 
 by a maj of states 

Common law 

v 

statute(source

s of law) 

COMMON LAW 

 Has several meanings 

 Judge made law  

 Judges issue a verdict 

 Precedence of cases prevail 

 Precedents can only be set by superior courts: supreme, HC, Federal  

 Once precedent is set, all courts must follow 

 High court verdict prevail 

 By decisions in cases rather than statutes/acts of parliament  

 Judge made = precedence of cases 
 STATUTE/LEGISLATION 

Statute law (legislation) now constitutes the part of the law which most dominates our social 
and commercial lives. 

 Legislation is the formal declaration of legal rules by Parliament and people or bodies 
authorised by Parliament. 

 Today it is the predominant source of law and the courts’ time is increasingly devoted to its 
interpretation. 

 

 Legislation/acts passed through parliament 

 Acts of parliament can create new laws, remove (repeal), restate (codify), old laws or a 
combination of 

 States and federal govts have power to pass laws within their jurisdiction 

 Each states looks after an aspect of government such as defence, health, transport, hospitals 
Statutes passed by federal parliament apply to all of Aus.  
Issues: defence, immigration, trade, health  
 
 

 The Court’s interpretative role may be “narrow or “broad” 

 Competition and Consumer Act 2010 (Cth)  - Schedule 2 The Australian Consumer Law  

 “Consumer” is defined in s3 and the court’s interpretative role is   

 therefore limited 

 “Misleading or deceptive conduct” is not defined and the  court’s  interpretative 
role is very broad – in interpreting such provisions the  courts are in effect “writing the 
rules”    

 
› Note: 

 The doctrine of precedent applies to statutory interpretation just as it does to judge-made 
law 

 A decision interpreting a particular statutory provision is a precedent which must, if binding, 
be applied or distinguished 

 
Need for interpretation 

 is unlikely that legislation can ever be drafted with such precision and clarity that 
interpretation is not required. 



 Language is by its very nature imprecise. 

 Example: ‘When John met his uncle in the street he took off his hat.’ 
 
Pythagorean theorem: 24 words 
Lord’s prayer: 66 words 
Archimedes’ Principle: 67 words 
Ten Commandments: 179 words 
Gettysburg address: 286 words 
US Declaration of Independence: 1300 words 
US Constitution with all 27 Amendments:7818 words 
EU Regulations on the sale of cabbage: 26911 words 
 

 The duty of the courts is to ascertain and give effect to the will of Parliament as expressed in 
its enactment. In the performance of this duty the Judges do not act as computers into 
which are fed the statutes and the rules for the construction of statutes and from whom 
issue forth the mathematically correct answer … They are not legislators, but finishers, 
refiners and polishers of legislation which comes to them in a state requiring varying degrees 
of further processing.’ - Donaldson J, Corocraft Ltd v Pan American Airways Inc. 

 

 Liberal approach  

 We do not sit here to pull the language of Parliament and of ministers to pieces and make 
nonsense of it. That is an easy thing to do, and it is a thing to which lawyers are too often 
prone. We sit here to find out the intention of Parliament and of Ministers and carry it out, 
and we do this better by filling in the gaps and making sense of the enactment than by 
opening it up to destructive analysis.’ 

 

 Denning LJ, Magor and St Mellons Rural District Council v Newport Corporation 

 The general proposition that it is the duty of the court to find out the intention of Parliament 
– and not only of Parliament but of ministers also – cannot by any means be supported. The 
duty of the court is to interpret the words that the legislature has used; those words may be 
ambiguous, but, even if they are, the power and duty of the court to travel outside them on 
a voyage of discovery are strictly limited.’ 

Lord Simonds, Magor and St Mellons Rural District Council v Newport Corporation 
 
 

 Literal rule: The court should give a literal effect to the legislative language. 

 “a statute is to be expounded according to the intent of the Parliament that made it and that 
intention has to be found by an examination of the language used in the statute as a whole” 

 

 The golden rule modifies the severity of the literal rule by providing that if a literal reading 
leads to absurdity or inconsistency, the literal meaning may be modified to avoid that 
absurdity or inconsistency. 

 

 Each jurisdiction in Australia has an Acts Interpretation Act. 

 These Acts shorten the content of other Acts by, for example, prescribing meanings for 
frequently used terms. 

 They also contain provisions requiring a purposive approach to interpretation, and 
permitting the use of extrinsic materials. 

 
In the interpretation of a provision of an Act, a construction that would promote the purpose or 
object underlying the Act (whether that purpose of object is expressly stated in the Act or not) 



shall be preferred to a construction that would not promote that purpose or object. 
 
s 2 Competition and Consumer Act  2010 (Cth) 
  “The object of this Act is to enhance the welfare of Australians through the promotion of 
competition and fair trading and provision for consumer protection.” 
 

 Where the words of a statute are clear and unambiguous,  effect must be given to them. 

 But if context or purpose raises a real doubt as for whether the parliament intended the 
grammatical meaning to apply the court can depart from that meaning. 

 

 Extrinsic materials are materials or documents not forming part of the Act being interpreted. 
eg Ministerial Press Releases, Second Reading Speeches, Explanation memoranda.  

 The common law position is that extrinsic materials are not to be used by judges in 
determining legislative intention. 

 Section 15AB of the Acts Interpretation Act 1901 (Cth) now provides that courts may refer to 
extrinsic materials, although many judges are still reluctant to do so. 

 
Ejusdem generis:  

 general words at the end of a list of particular words should be read down in the light of the 
meaning of the specific words. 

 eg. Particular activity is prohibited in  
         “any house , flat, apartment or    other building” 
   Is conduct in a shopping mall prohibited 
 
 

 Would a codified system of laws be preferable? 

 Is there too much legislation? 

 Can legal drafting be simplified and modernised? 

 Should judges be given more discretion? 

 Has the legislative process become too degraded? 

 What can be done about the lack of uniformity between States? 

 Is deregulation desirable? 
 

No one should see how laws or sausages are made. 
OTTO VON BISMARCK 
DELEGATED/SUBORDINATE LEGISLATION  

 Made under authority of an act of parliament 

 Setting out law on particular matter in general terms, delegating/empowering some 
body/entity to make detailed rules to give effect to the legislation 

 Eg. State parliament will enact local govt act to enable councils and shires to pass by laws 

 Govt ministers may make new regulations, eg/ traffic rules, through delegated powers or 
through gov in council  

 It is not an original source of law (requires effectiveness of law),  

 Delegated powers must not act outside of their powers 

Equitable 

remedies/natu

ral law 

Bernstein of Leigh v Skyviews & General Ltd 

Bernstein (P) claimed that Skyviews (D) wrongfully entered P's airspace to take an aerial photo 
of his house. D admitted they took the photo, but said they did not go into P's airspace, they 
took it while over adjoining property. D also said that if they did fly over P's land, they had 
implied permission to do so. 

Issue(s):  



Does flying over a person's property constitute trespass of airspace? 

Analysis:  
P relies on Latin maxim, translated as: whomsoever the soil belongs, he owns also to the sky and 
to the depths. English cases in which this has been used all concern structures attached to 
adjoining land that hang over to a plaintiff's property (e.g. in Gifford v Dent, 1926 – sign 
projected 4 ft – was trespass; in Kelsen v Imperial Tobacco 1957 – sign projected 8 inches – 
injunction granted). 

Adjoining owners have no right to erect structures overhanging neighbour's land. Here, aircraft 
are at a height which in no way affect the use of the land – can that be trespass? Considered: 
Pickering v Rudd – not trespass to pass over a man’s property in a balloon. 

There is no authority stating that a landowner’s right in the airspace over land extends to an 
unlimited height. 

Holding:  
D's aircraft did not infringe any rights of P's airspace – thus no trespass. 

Common law 

v statute v 

unified legal 

system  

A true code may be defined as a legislative enactment which is comprehensive, systematic in its 
structure, pre-emptive and which states the principles to be applied. It is pre-emptive in that it 
displaces all other law in its subject area, save only that which the code excepts. It is systematic 
in that all of its parts form a coherent and integrated body. It is comprehensive in that it is 
sufficiently inclusive and independent to enable it to be applied in a relatively self-sufficient 
way. It is, however, the final element which particularly distinguishes a code from other 
legislative enactments: the purpose of a code, as opposed to more limited statutory 
enactments, is to establish a legal order based on principles 
New Zealand Law Commission, Evidence Law: Codification—A Discussion Paper, 
 
 

Civil liability reform  

 Since Donoghue v Stevenson [1932] AC 562, the law of negligence has developed rapidly 
o …”it is the most common tort in day to day practice in Australian law firms”…  
o …“the most dominant of all civil law suits”… 

 The law of negligence (being largely judge-made) develops gradually, responding to social 
cultural and economic change  
o As society develops and becomes increasingly complex there are increasing 

opportunities for unintentional harm 
o the categories of situations that are likely to give rise to negligence claims are not 

confined judicially  
o the more common practice of insuring against liability  

 Amendment to the Legal Profession Regulation 2003 and Workers Compensation Regulation 
2003 – to restrict advertisements for negligence claims  

 The amendment aimed to restrict the tide of personal injury claims which was causing 
insurance premiums to rise  

 Has the government gone too far? How effective is the regulation?  

 Is this regulation a form of restricting freedom of speech and denying people access to 
justice? 

 Civil Liability Act 2002 (NSW) 
o Restricts the plaintiff's right to recover in certain circumstances 
 injury arising from ‘recreational activity’; actions involving defendants who are ‘public 

authorities’ and ‘volunteers’ 



o Reduces the amount that can be awarded for personal injuries 
 cap on amount that can be awarded for general damages 

 
“we have allowed the tests for negligence to degenerate to such a trivial level that people can 
be successfully sued for ordinary human activity. We now have a compensation oriented society 
in which people know that a minor injury may be means of getting money than they possibly 
save in a lifetime. The incentive to recover from injury disappears with such a system. Self 
reliance becomes scarce commodity and society becomes divisive and weak.  
The judiciary has a lot to answer for this. We are the ones who have laid down the rules and 
given the judgements. We are the one who has let the quantum of damages get out of hand and 
who have lowered the barriers of negligence and causation. Common sense has long gone from 
system in area of tort and damages for personal injuries. When I say we I mean all levels of 
adjudication right up to high court.” – justice james Thomas, 2002 

 


