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Class 1 – Introduction to Employment Law 

 

Housekeeping Matters: 

 Lecturer – Danny King  

 Be sure to log into the Class Participation Registry to log contributions for Class 

Participation (20%) 

 1000 word case note in week 9 to make CP maximisable 

o 10% will be given from the case note if it is higher than CP contributions  

 Essay is not recommended (Is however an Honours opportunity essay) 

 Communication Tool is favourite – Need only be an idea, not an actuality 

o Example = PayCheck Plus on the Fair Work Ombudsman website  We based 

tool that asks a number of questions in order to generate a set of minimum 

wages and condition to pay somebody in your business  

o Marked on the appropriateness of the target audience (must be defined + a 

need that flows), the idea of the communication tool (such as app, website, 

poster, pamphlet, marketing tool   

 Don’t do boring things (need some flare and need for the tool) 

o Not about testing knowledge of employment law… About the object of the 

law being applied in a meaningful way to those who may not be given the 

opportunity to be given information 

 

Liberal Perspective of Employment Law Labor Perspective of Employment Law 

- Work Choices  Decreased regulation 
and increased individualities  

- Unions as active supporters of employees 

- Internal regulation by management, 
rather than involving unions or the State 

- Collective bargaining 

- Reducing wages to make Australia more 
competitive  

- Minimum conditions for employees 

- Employees have equal bargaining powers - Focus on the creation of specific, 
particularly blue collar, work industries 

- More of a capitalist perspective 
emphasising the markets own ability to 
control itself 

- Prefer Economic bail-outs 

- Greater emphasis on federal sphere - State focus/appreciation 

- Greater focus on individuality  - Access to social security 

- Aims to strip away the ‘red tape’ - Greater access to social security claims 

- Individual – Market forces dominant - Collective – Unions work together  
 

General Employment Issues: 

 Workplace safety - The healthcare system is fiscally very expensive… If the employer 

does not have a personal responsibility to ensure workplace safety, the system bears 

a high burden 

 Tax – The government receives most of its income from employer tax, therefore it is 

considered by some as necessary to ensure that the government is well funded  



 Leave – The economic burden for leave is place on the employer, not the employee 

o Casuals are less likely to take leave as they bear the burden/cost 

 Power – Labour is paranoid about the power of employers (focus on employees), 

whereas liberal are more focused on employees (focus on employers) 

 In general, it is the position of the law that the employee is the person who needs 

protecting  Employer will generally be favoured over the employer  

 

How does employment law differ? 

 In employment law a whole lot of filters apply… If a contract is in place it does not 

necessarily ensure protection 

o EG: A contract may still be on foot after termination to ensure that 

confidentiality is ensured 

 Enterprise agreement – Details governing particular trade agencies  

 

Fair Work Commission Workplace Study – Jan 2015: 

 74% of workplaces have an enterprise agreement 

 40% of large companies have 2+ enterprise agreements 

 Across Australia, 80% of workers are permanent employees, 20% casual 

 There are over 2.1 million actively trading business in Australia in June 2011 

o 95.9% of those are small businesses 

 61.2% of those small businesses were non-employee’s 

 

Employment Law – An Introduction: 

 Employment law is in existence to ensure that employers comply with various 

minimum standards on issues such as remuneration, working hours and safety 

o Possible view is that regulation is necessary to overcome the inequality of 

bargaining power when employee’s deal with employers 

 The Australian employment law system is unique in the sense that its origin comes 

from a wide array of sources  Certain aspects were inherited form the British, 

other aspects from other countries + some truly distinctive features (such as the 

process used to resolve workplace disputes and the network of industrial awards 

o System is complex… One reason for this is the unclear division of regulatory 

authority between the Commonwealth and the States 

 An employment contract involves a worker agreeing to perform work for someone 

else’s organisation in a subordinate capacity 

o Can be contrasted with a contract for services, where the worker concerned 

has their own business and is effectively performing work for clients or 

customers 

 Australian employers are subjected to an award and international labour standards 

to ensure that employees are properly treated  

 The Fair Work Commission has been established as a ‘one-stop’ shop to ensure that 

employment law is proper and correct 



o The Fair Work Ombudsman, the Fair Work Building Industry Inspectorate, 

The Australian Human Rights Commission, Safe Work Australia and the Road 

Safety Remuneration Tribunal also influence the employment industry 

o On a state level, NSW has an Industrial Relation Commission who may take 

breaches of the law to the Industrial Commission  

 Actions seeking remedies for breach of the various civil remedy provisions in the Fair 

Work Act must be brought before the Federal Court of Australia or the Federal 

Circuit Court of Australia (Both have a Fair Work division) 

 

 

  



Class 2 –Non-Employee Work; Types of Employees; Sham Contracting 

 

Development of Australian Employment Laws: 

 The Commonwealth government initially had no power to make laws about 

employment conditions of industrial relations 

o The only head of power that explicitly addresses such matters in found in s 

51(xxxv) which authorises Parliament to legislate with respect to ‘conciliation 

and arbitration for the prevention and settlement of industrial disputes 

extending beyond the limits of any one State’  

 The role of awards and enterprise agreements emerged in the 1980s through the 

Industrial Relations Act 1988 which encouraged parties to formalise their 

arrangements and present them to the Australian Industrial Relations Commission 

o Parties were encouraged to pursue wage increases through enterprise 

bargaining  Bargaining at the level of each enterprise or workplace 

o Awards evolved into safety nets where a default set of minimum standards 

was provided to the parties  

 The Commonwealth regulated employment by the use of ‘alternative’ powers where 

the external affairs power, the taxation power and the corporations power were 

read down to give additional powers  

 

Work Choices Reforms: 

 The Howard government introduced the Workplace Relations Amendment (Work 

Choices) Act 2005 with the stated objective being to move all the states towards a 

single, national system 

o Idea was to make employers concerned with one set of laws, rather than 

several 

 To do this they asked the states to refer their powers… States (except 

WA) initially refused to refer their powers however they eventually 

did in 2009 when the Act was renamed the Fair Work Act 2009 (FWA) 

 NSW referred their powers through the Industrial Relations 

(Commonwealth Powers) Act 2009 

 The Fair Work Review in 2012 indicated that the FWA was operating broadly as 

intended with a few changes being implemented to ensure effective operation 

 122 awards now cover the Australian employment system (major reduction on the 

thousands that have been in operation in years gone by) 

 

The Scope of the ‘National’ System:  POSSIBLE COMMUNICATION TOOL COULD BE AN ADVICE 

TO STUDENTS IN REGARDS TO THEIR RIGHTS WHEN DOING INTERNSHIPS 

 The beginning of each separate Part of the FWA has a provision which explains the 

meaning of the term ‘employer’ and ‘employee’ 

 Some parts refer to all employee/ers however some parts apply to national system 

employee/ers  



o National system employee = An individual employed by a national system 

employer, other than on vocational placement 

o National system employer (s 14(1) FWA) = A constitutional corporation, the 

Commonwealth, a Commonwealth authority, those who employ workers in 

connection with interstate or overseas trade, a body incorporated in a 

territory and any other person or entity that carries on an activity in a 

Territory and employs persons in connection with the activity carried on in a 

Territory, except in a vocational placement 

 NSW have chosen to exclude public sector agencies (including local 

government workers, law enforcement officers, teachers and health 

care workers in the public system) 

 Most people employed in NSW are national system employees since 

the powers have been reformed… Only public service employees that 

are not! 

 Vocational placement (Definition section of FWA) = (a) Work undertaken 

with an employer for which a person is not entitled to be paid, (b) 

Work as part of education or a training course, (c) Work authorised 

under a law 

 Only situation where it is lawful to allow individuals to perform 

work for free 

 Don’t assume that people will do it for their own benefit  

Test is to look at who comes away with the benefit from the 

relationship (student learning or employer gaining work?) 

o Look to the commitment given upon taking an 

employee on… Shadow role indicates learning whereas 

helping out with business indicates payment is needed 

o NOTE: See s 30M and s30N for extended meaning of national system 

employee and employer (extends powers to include those from referring 

states) 

 Constitutional corporations = A corporation to which paragraph s 51(xx) (foreign 

powers) of the Constitution applies  Note: Only applies to WA as they are a non-

referring State 

o Corporations formed overseas can be regarded as constitutional corporations 

if it is possible to characterise them as a ‘trading’ or ‘financial’ body  

o Classified as ‘trading’ body if trading activities represent a significant part of 

what a corporation does 

 Can also include not-for-profit sector if they have some, albeit non-

predominant, trading operations (see p. 39 text) 

 NSW has chosen to regulate its own public sector employees  Public sector and 

local government employers are subject to State industrial laws 

 Legislation only has an extra-territorial effect where it can be determined that 

parliament’s intention was for the legislation to have extraterritorial effect  

UNPAID WORK ON A 

VOCATIONAL PLACEMENT 

COULD BE IN TEST 



 FWA does not apply to a person or organisation has an ‘insufficient connection’ to 

the country (s 31) 

 Payroll tax – Employers are required to pay a tax if there total wages (includes 

deemed wages paid to contractors) bill is in excess of $700 000 

 

Application of State and Territory Laws: 

 Each state or territory’s laws are necessarily limited to covering those employment 

relationships that have a sufficient connection to the State or Territory 

 Where a particular dispute is capable of being covered by both Cth and State laws, it 

is the federal law that prevails to the extent of the inconsistency (s 109 Constitution) 

 s 26(1) of the FWA declares an intention that the Act is to ‘apply to the exclusion of 

all State or Territory industrial laws (namely the Industrial Relations Act in NSW) 

o There is a list of matters that cannot be excluded (as per s 27(2) p. 45) 

 A modern award or enterprise agreement under the FWA will override any law of a 

State or Territory, to the extent that they are inconsistent with one another (s 29(1)) 

 

Position of the State and Territory Laws: 

 In determining whether a State or Territory law can validly apply to a national system 

employer there are 3 main possibilities to consider: 

o (1) The law may be automatically excluded by ss 26(1) or 28 of the FWA 

o (2) The law may not be automatically excluded, but nonetheless inoperative 

because of some conflict with a valid federal law 

o (3) The law may be one whose application to national system employers is 

specifically preserved by s 29 of the FWA, despite what might otherwise be 

an inconsistency  

 

Who is an Employee? (FOUNDATIONAL KNOWLEDGE) 

 The definition of an ‘employee’ is not an easy concept… The line which separates an 

employee from a contract shifts with the context of each case 

 Employee status matters because a person may only be ‘vicariously’ liable for the 

wrongful acts or omissions of its servants or employees, not any independent 

contractors it may engage 

o One cannot sue an employer (who is more likely to have deeper pockets) for 

the actions of contractors 

 Organisations may have however be subjected to non-delegable duties that apply to 

both employees and contractors 

o EG: Avoid harm from certain duties, some duties of care 

 The FWA only applies to employees, not contractors 

 A statutory scheme may in some instances contain provisions that ‘deem’ certain 

types of workers to be employees within the meaning of the legislation, even though 

these workers would not normally be regarded as having that status 

o See Industrial Relations Act 1996 (NSW) Schedule 1 



 The laws dealing with discrimination or victimisation at work and work health and 

safety apply equally to employees and contractors 

 To distinguish an employee from a contractor the courts have come to use an 

impressionistic ‘multi-factor’ approach (Stevens v Brodribb Sawmilling)  

o Involves asking a series of questions about different aspects of the 

relationship between an organisation and a worker 

 Such as the degree and nature of control exercised over the worker, 

remuneration, responsibility, capacity for worker to delegate, 

requirement to wear uniform (Hollis v Vabu) 

 The more a worker is subject to direction/control, the more likely that 

they will be seen as an employee 

 Is an employer selling time or outcomes? 

 The courts have stressed that it is the ‘totality of the relationship’ 

between the parties that must be examined (Hollis v Vabu) 

o There are many factors, or ‘indicia’ that potentially have to be considered: 

 Control, integration into hirer’s organisation, uniform, supply and 

maintenance of tools, Wage/Piecework, Free to work for others? 

Ability to delegate, tax taken from pay, leave, description of worker 

 Court will consider each of the relevant factors  and evaluate whether 

they point to an employment relationship or a contract for services  

o See pp. 55-56 for examples of employee and contract relationships + see 

Google docs (saved and on Moodle) for case examples on sham contracting 

 Joiine case – The deterrent should also extend to the advisors of scams  People 

who help to prepare and allow the sham contracting to continue are personally 

responsible for their actions in allowing the sham to continue  

 Organisations attempt to hide or avoid ‘employee’ status for the following reasons: 

o Escape having to pay additional costs such as leave loading, superannuation 

contributions or insurance 

o Avoidance of having to comply with awards 

o Individuals may also seek status as a contractor to gain a sense of 

independence and also to gain perceived tax benefits  

 The views or intentions of parties in their classifications are not to be determinative!  

 Labour hire – Where a business contracts with a labour hire agency to have workers 

sent to work for it, it will be the agency rather than the ‘host’ firm that is the 

employer 

o Same result can be achieved by contracting with a personal company 

established by a worker 

 Employees have income tax deducted each week but contractors are subject to 

personal services income where they must prove that they actually earn income from 

their own business to avoid being taxed as an employee 

 Services contract – A contract for services to which an independent contractor is 

party, and which relates to the performance of work by that contractor 

SEE p. 54 FOR 

TABLE OF INDICIA 



o s 7 of the Independent Contractors Act prevents certain State or Territory 

laws from affecting the ‘rights, entitlements, obligations and liabilities of a 

party to a services contact’ 

 s 357 of the FWA prohibits sham contracting – A person must not misrepresent an 

actual or proposed employment relationship as an independent contracting 

arrangement 

o Is however a defence if it is proven that an innocent mistake occurred  

 See saved Google doc for case examples of sham contracting 

 s 358 FWA Act – An employer must not dismiss or threaten to dismiss an employee 

in order to engage them to perform the same or substantially the same work as an 

independent contractor (FWO v Centennial Financial Services) 

 s 359 FWA Act – Prohibits a person from making statements that they know to be 

false in order to induce a current or former employee to enter into an independent 

contract arrangement, under which they would do the same or substantially the 

same work they performed as an employee 

 

 

Special Types of Employment: 

 Casual employment – Someone hired on an informal, uncertain and irregular basis 

(Reed v Blue Line Cruises) 

o Around 60% of causals are ‘permanent casuals’ to the extent that they work 

the same amount of hours each week 

o Advantages - 25% loading is standardised under modern award systems, 

sense of independence and freedom 

o Disadvantages – Not eligible for annual leave loading or sick pay, some 

employers believe that they have the power to fire casuals at will 

o The court may declare casuals as temporary workers if there is nothing 

‘irregular or intermittent’ about their employment (Williams v Macmahon 

Mining Services) 

o Casuals have the right to complain of unfair dismissal if they can show that 

they have an ongoing employment contract with their employer 

o Casual employment may be seen as a bridge for student however it is also 

regarded as a trap in which there is little training, little prospect of career 

advancement and fewer entitlements 

 Outworkers – Those who perform work away from a defined workplace (include the 

new generation of homeworkers) 

o State industrial statues deem outworkers to be employees, whether they 

work under a contract for services or otherwise 

 Agency Labour – The business of hiring out labour 

o Host pays a fee to the agency that covers the cost of the worker’s services, 

plus some profit margin for the agency  

 The agency remunerates the worker, who agrees to perform work for 

the host in accordance with their directions or requirements  



 Workers are not regarded as employees of the host firm but 

obligations still exist under work health and safety legislation  

o The conditions of employment, not the actual description, indicates the 

status of a worker (‘Odco’ system)  Look to the reality of the work 

arrangement! 

o Under Work Choices, provisions for the use of labour hire in specialist 

situations were specifically prohibited from being included in workplace 

agreements negotiated after March 2006 

 Trainees and Apprentices – The Apprenticeship and Traineeship Act 2001 (NSW) gives 

employee status to apprentices (Rowe v Capital Territory Health Commission) 

o The status of unpaid work experience individuals is uncertain  Evaluate 

whether they are training as a condition of employment (unpaid) or required 

to train as the initial part of their employment (must be paid) 

 Public Sector Employment - Public sector workers are now subject to the same rules 

and entitlements as private sector workers (they were traditionally excluded as the 

approach was that they held their position under the prerogative of the monarch) 

o Public sector workers are subjected to relative insecurity of their jobs… Only 

takes a new minister to come in and have a clean out for them to be 

terminated  

o They have an employment contract with the Commonwealth… If all else fails 

they are still protected by the principles of procedural fairness  

 Voluntary work – Voluntary work will not be regarded as contractual in nature if it is 

undertaken for the purpose of benefiting someone else or furthering a belief  

o Volunteers (such as unpaid firefighters or ambulance workers), may be 

‘deemed’ to be employees for the purpose of workers compensation 

o Organisations are required to take reasonable care not to injure volunteers 

o Volunteers may likewise owe some sort of ‘duty of care’ to the organisation 

o Anti-discrimination laws apply even to unpaid work arrangements (Walsh v St 

Vincent de Paul) 

o Where a person is asked or expected to do periods of unpaid work, their 

employer may well be breaching an award or other minimum wage law  

 

 

  



Class 3 – Employment Legislation and Employment Relations 

 

Creating an Employment Relationship: 

Controls on Hiring: 

 Common law - Parties are free to contract with whomever they wish 

o Any restrain on trade (where an organisation agrees not to trade with others) 

is presumed to be against public policy and consequently treated as 

unenforceable, even if the restraint is shown to be reasonable  

 Legislation does however impose a range of restriction on hiring certain types of 

workers  Qualifications or procedural checks may be necessary 

o Div 270 of the Criminal Code also makes it clear that slavery is unlawful 

 The Children and Young Persons (Care and Protection) Act 1998 enforces laws against 

child labour in NSW… The FWA provides that national system employers can still be 

covered by State or Territory laws 

 s 235 of the Migration Act prohibits ‘unlawful non-citizens’ from performing any kind 

of work in Australia 

o Unlawful non-citizen = Someone that has entered the country unlawfully, or 

someone who has overstayed their visit… NO VISA! 

o It is an offence for an employer to employ an illegal worker or refer them for 

work with another business if the employer knows their status or is reckless 

as to their status (s 245AA-245AK) 

o s 457 visas have previously been used by an employer to sponsor an overseas 

worker to stay for up to 4 years  The Migration Amendment (Temporary 

Sponsored Visas) Act 2013 imposed a greater burden on employers to 

demonstrate local skills shortages before trying to sponsor foreign workers 

 An employer’s freedom to select one applicant over another may be constrained by 

the need to comply with various laws prohibiting discrimination on grounds such as 

race, gender, disability, age, union membership and so on 

o It is unlawful to refuse to hire a person on such basis 

 Affirmative action laws impose positive obligations on employers to promote 

opportunities for workers of a certain types (Women is common) 

o Affirmative action laws either; 

 (1) Set quotas that must be reached, in terms of the proportion of 

their workplace that come from the relevant target group 

 (2) May require employers to adopt processes that can identify and 

eliminate barriers to employment or advancement of members of 

that group  

o The Workplace Gender Equality Act 2012 promotes equal opportunity for 

women and men in the workplace  

o The government has issued a fairly basic set of minimum standards to apply 

to organisations with 500+ employees  

 

 



Provision of Information: 

 Under the National Employment Standards (NES), national system employers are 

required to provide each new employee with a Fair Work Information Statement 

(FWA s 125)… Statement includes basic employment information 

 s 31 of the Australian Consumer Law (within the Competition and Consumer Act 

2010) prohibits an employer from misleading a job seeker as ‘to the availability, 

nature or terms or conditions of, or any other matter relating, to the employment’ 

o Such conduct is a criminal offence (s 153) 

 s 18 ACL prohibits any conduct that is misleading or deceptive, or is likely to mislead 

or deceive, but only where the conduct occurs in ‘trade or commerce’ 

o What is included in the course of trade or commerce is a matter of judicial 

interpretation according to the circumstances of each case  

 The Australian Consumer Law generally applies as a federal law only to conduct by or 

on behalf of a corporation  Individual directors or employees may also be 

personally liable where they have been involved in a corporation’s contravention  

o ‘Involved’ = Induced, assisted or being knowingly involved in the relevant 

conduct (s 2(1) ACL) 

o Is also possible to extend the branch of liability to employee’s if they are 

regarded as acting in the trade and commerce of their employer (Houghton v 

Arms (2006) 

 Pre-employment screening may be unlawful if it breaches anti-discrimination, 

confidentiality or privacy laws 

o If false information is given during pre-screening (and the employer 

subsequently discovers the truth), they will generally be justified in instantly 

dismissing the dishonest worker  

o The existence of a duty to reveal potentially damaging information is not 

clear (Hollingsworth v Commissioner of Police – No obligation to reveal 

previous occupation as a stripper before entering police force) 

 

Pre-Employment Considerations: 

 Reference Checking - Criminal History 

 Questions asked during the interview process (eg: Discrimination)  

 Qualifications + Representations  

 Visa eligibility (Breach and compliance)  

 Pre-existing contractual issues  Restraint of trade (contractual promise that an 

employee will not do something for a particular period of time), Confidential 

information, Intellectual property 

 Job description + representations must be accurate  

 Equal Employment Opportunity 

 Commencement date – Contract, Fair Work Information Statement  

 Conflict of Interest… EG: Directors of companies and Members of Parliament are 

required to disclose all of their interests 
 


