
Jurisdiction for ADJR
✦ The Federal Court of Australia (FCA) and Federal Magistrates Court (FMC) both have jurisdiction to hear matters arising under the ADJR 

Act: s 8
✦ Generally speaking, if ADJR Act is available, should deal with ADJR Act rather than relying on s 39 of the JA.1

✦ s 5 and 6 provides the applicant who is aggrieved either by the decision or the ‘conduct  for the purpose of making’ a decision can seek 
judicial review.

• Conduct engaged in for the purpose of making a decision includes a reference to the doing of any act or thing preparatory to the 
making of the decision (like taking evidence or holding an inquiry), as provided by s 3(5)

✦ A “decision to which this Act  applies” means ‘a decision of an administrative character made, proposed to be made, or required to be 
made”:  s 3

a) Under an enactment; 
b) By a Commonwealth authority or an officer of the Commonwealth under an enactment;
c) Other than a decision by the Governor-General; and 
d) Other than a decision set out in Schedule 1.

Elements for an ADJR Decision

✦ Noteworthy, much of the jurisprudence on the ADJR Act is “futile”, because even if there is no ‘decision’, or no administrative character or no 
“made under an enactment”, there are still  alternatives of jurisdiction for the Federal Court, for example, the one conferred by s 39B of the 
Judiciary Act 1903 (Cth).

Decision
✦ s 3(2) provides that a reference to the making of a decision includes a reference to:

a) Making, suspending, revoking or refusing to make an order, award or determination
b) Giving, suspending, revoking or refusing to give a certificate, direction, approval, consent or permission
c) Issuing, suspending, revoking or refusing to issue a licence, authority or other instrument
d) Imposing a condition or restriction
e) Making a declaration, demand or requirement
f) Retaining or refusing to deliver up an article
g) Doing or refusing to do any other act or thing

✦ The making of a report or recommendation is deemed to be the making of a decision, where provision is made by an enactment for the 
making of a report or recommendation before a decision is made in the exercise of a power under that enactment  or another law, as 
provided by s 3(3)

A decision
Reviewable decision should be final or operative and determinate, not a mere ‘step along the way’ as an element in the chain of 
reasoning: Bond. 

The test is whether the decision is “a matter of substance for which the statute provided as an essential preliminary to the 
making of the ultimate decision”: Bond.
If the statute requires the making of a report or recommendation before a decision made, it would fall under the definition of a 
decision, according to s 3(3) of the ADJR Act and Bond. -- ‘a determination effectively resolving an actual substantive issue’.

With respect to conduct, it refers to acts preparatory to a decision, other than fact-finding: Bond. 
But if the conduct amounts to some breach of procedural requirements to reach the relevant conclusion, it  would be reviewable: 
Bond.

Of an administrative character
Decisions of an ‘administrative character’ means that the decision must not be legislative or judicial: Roche.
Accordingly, making delegated legislation is not of an administrative character but of an legislative one.

Made under an enactment
The scope of enactments includes delegated legislations.
Decision “made...under an enactment” means that the decision must be made in the purported exercise of statutory power, as distinct 
from prerogative or executive power: Tang. Test:

The decision must be expressly or impliedly required or authorised by the enactment;
The decision must itself confer, alter or otherwise affect legal rights or obligations, and in that  sense the decision must derive 
from the enactment.

The following decision are not made “under an enactment”:
Decisions made under a general power to enter into contracts: Telstra.
Decision made under consensual arrangement: Tang.
Decision made primarily under the company’s articles of associations: NEAT
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✦ Element of decision: Bond.2

- Reviewable decision should be final or operative and determinate, not a mere ‘step along the way’ as an element in the chain of 
reasoning. 

- However, if the statute requires the making of a report or recommendation before a decision made, it  would fall under the definition of 
a decision.

- Therefore, the test is whether the decision is “a matter of substance for which the statute provided as an essential preliminary to the 
making of the ultimate decision”. --> if YES, it is a decision.

- Reviewable decision should be ‘substantive’, rather than mere fact-finding.
✦ Reviewable conduct  under s 6 of the ADJR Act means acts preparatory to a decision. Therefore, it does not refer to ‘fact-finding’, unless the 

conduct alleged “is some breach of procedural requirements to reach the relevant conclusion”: Bond

Of an administrative character
✦ Judicial review under the ADJR Act is limited to decisions of an “administrative character”, as provided by s 3(1)
✦ Decisions of an ‘administrative character’ means that the decision must not be legislative or judicial: Roche.3

✦ Noteworthy, delegated legislation is not of an administrative character but of an legislative one -- cannot be challenged under ADJR. 

Of an administrative character or legislative character: Roche

Under an enactment
✦ s 3(1) defines an enactment as a Commonwealth Act and “an instrument (including rules, regulations or by-laws) made under such an Act”. 

Therefore, it includes subordinate legislation. 
✦ It was held in Tang, “made...under an enactment” means that  the decision must be made in the purported exercise of statutory power, as 

distinct from prerogative or executive power.

✦ Test of whether a decision is made “under an enactment”: Tang
- The decision must be expressly or impliedly required or authorised by the enactment -- a purported exercise of statutory power;
- The decision must itself confer, alter or otherwise affect legal rights or obligations, and in that sense the decision must derive from the 

enactment.
✓ A decision will only be "made ... under an enactment" if both these criteria are met.”

• In Telstra, the Legislation conferred on Telstra “all the powers of a natural person” -- the Court held the legislation was not specific enough 
about the particular decision to be treated as decision made under an enactment  -- Telstra’s behaviour should be regulated by contract law, 
not by administrative law.4

• In Tang, it  was held the relationship between Tang and the University was only a mutual consensual relationship -- either party could walk 
away -- although the University had been authorised power “to have management and control of the University's affairs” under the Act, but 
the legal rights or obligation that had been affected was not established in Tang. -- they should do in contract law.5

• In NEAT, two reasons for the Court to reject the decision had been under an enactment for the purpose of ADJR Act:6

• Source of the company’s power is something else, -- the primary source is its article of its association, it made the decision under that 
authority. -- therefore, it is its company law powers.

• This is a company -- objective is to maximise profit. -- if ADJR act applies, a company would not be able to accommodate public law 
with its purpose to maximise profit.

Constitutional Protected Judicial Review
✦ State decisions are challenged in State Courts; by contrast, federal decisions are challenged in federal courts.

Indication of legislative character
Decision is the creation or formulation of new rules of law have general application;
There is public notification and consultation in regards to the making of the regulation -- newspaper, advertisement  done by the 
government to require people to do something.
There are broad policy considerations imposed;
There is Parliamentary control of the decision -- table to the parliament.

Indication of administrative character
Decision is the application of those general rules to particular cases.
There are provisions for merits review.
The decision is amenable to executive variation or control.
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2 Australian Broadcasting Tribunal v Bond (1990).
3 Roche Products Pty Ltd v National Drugs and Poisons Schedule Committee (2007).
4 General Newspapers Pty Ltd v Telstra (1993).
5 Griffith v Tang (2005).
6 NEAT Domestic Trading Pty Limited v AWB Limited (2003).


