
 1.1 Fundamental Concepts and Institutions  

a) What is Public Law? 

 The system of rules that provide for living in that state and the power conferred by people 

on the sovereign  

o Administrative Law: Ministers and the Governor General (the executive) who 

administers and applies the law (e.g. the cabinet or regulations made by the 

minister of health  

o Human Rights: Constrains government power, government power is limited to 

act upon the Australian Constitution and the human rights of the public 

(Constitutionalism and Principle of Federalism and Liberalism). Defines how we 

as a public all relate to the power of the state.  

o Constitutional Law: i.e. Australian Constitution  

o Statutory Construction: must be consistent with the Australian Constitution as 

that sets out the framework with how our law should be formed and interpreted 

from 

 Public law exists as just one of many influences on a person’s choice of conduct (i.e. 

other systems of obligations include those derived from a range of social spaces – the 

home, the workplace and place of worship)  

 Public law have direct and powerful influences over us 

o They regulate individual conduct (e.g. freedom of movement and speech) 

o Determine fundamental rights (e.g. right to own property)  

o Require fulfillment of certain responsibilities (e.g. participation in military 

service in defence of the state) 

o Punish individuals who offend the laws of the state 

 Despite the predominance of nation-states, the legitimacy and efficacy of their public law 

is open to constant challenge  

o Above: the pressure of globalization and public international law influences the 

laws of the states (i.e. European Union) 

o Below: Influences of local community pressures the public law of the state (i.e. 

Indigenous people claiming freedom from the state public law and asserting their 

right to their own Indigenous systems of government and law) 

 Public Law v Private Law  

o Public Law = vertical relationships (regulates the public/ people to the 

government)  

o Private Law = horizontal relationships (regulates between the individual people) 

i.e. company contracts – between 2 individuals  

o Law between public and private can be a bit obscure at times (e.g. a contract to 

build tollway roads may first seem like a public law as this is usually enforced 

by the government for the public however this is still merely a contract between 

two individuals – hence is a private law (contract))  



 Why do we obey the state and their laws? 

o There are penalties if we don’t 

o We live in a society that if we don’t obey, it may be considered ‘morally’ wrong 

(as well as ‘legally’) 

o It’s undergone a good process in order to legitimize it into ‘good’ law 

o We elected a government and put trust in that government to make the correct 

laws for us to follow  

 Values underpinning Public Law 

o Freedom: Liberalism posits freedom as the foundation of the relationship 

between individuals and the state  

 freedom of belief and opinion, freedom of expression and association, 

freedom to make political choices, freedom of movement and residence 

and freedom of occupation 

 The boundary of this private space that the state could not regulate was 

determined by the extent to which a person’s actions interfered with the 

rights of or harm others. In exercising their freedom, people can 

however make highly misguided and self-destructive choices which 

may affect society indirectly – but that is a price society must be willing 

to pay to maintain the fundamental principle of individual autonomy.   

o Equality: Concept of equality recognises that all individuals are of equal worth 

despite any differences in their personal attributes, their wealth and power, and 

their contribution to society.  

 Non-discrimination: illegal and unconstitutional to discriminate 

between people on race, gender, sex, pregnancy, martial status, ethnic 

or social origin, colour, sexual orientation, age, disability, religion, 

conscience, belief, culture, language & birth 

o Community: Idea of community is particularly stonrg in continental expressions 

of democracy 

 Fraternity encapsulates a sense of community and common bond which 

it is the role of the state to protect and foster.  



 

b) What is the Rule of Law? 

 Requires supremacy of law  

 Law is the law, no one is above the law and everyone that it applies to has to follow it 

 ‘The law binds the state’ (i.e. Government must at all times exercise power within legal 

limits) – if not Government can be corrupt and manipulate the public  

 Aims to prevent arbitrary government action and to guarantee equality before the law and 

ensure accountability to the law 

 Affords protection of ‘fundamental human rights’ where everyone can have equal access 

to 

 Is an assumption of the Australian Constitution (to constrain the government and its 

powers) 

 Requires that the Judiciary review the actions of the other two branches of government 

(Executive and Legislature) to make sure they are operating within their legal limits 

 Distinguished from Rule by Law: Government uses the law as a tool for its own purposes 

without any accountability or adherence to limits on the law 

o ‘Give the devil the benefit of the law’: No one is above the law. No one is 

excluded from the law. Everyone is equal, substance of the law is best left to the 

elected government and not set out in the constitution.  

o ROL is assumed to underpin our system (in the Australian Constitution) (i.e. 

Courts can’t act as an advisor to the government because we don’ have a Bill of 

Rights as well) Plaintiff S157/2002 v Commonwealth (2003) 

o Australian Communist Party v The Commonwealth (1951): ‘…in separating the 

judicial power from other functions of government, others of which are simply 

assumed. Among these I think that it may fairly be said that the rule of law 

forms an assumption (of the Constitution).’ ‘it is a government under the 

Constitution’ 
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