
Damages in Contract  
 

Introduction  
- When a contract is broken, the usual remedy at common law is 

compensatory damages  
- For breach of contract, the general principle was stated by in Robinson v 

Harman: 
o The rule of common law is that where a party sustains a loss by 

reason of a breach of contract, he is, so far as money can do it, to be 
placed in the same situation, with resect to damages as if the 
contract had been performed  

Elements  
- In order for a court to award the plaintiff compensatory damages in 

contract, it must find that: 
a) The plaintiff has a cause of action in contract (his is a 

breach of contract) 
b) The defendants breach of contract has in fact injured 

or caused a loss to the plaintiff – the element of 
causation  

c) The loss suffered by the plaintiff is not too remote and  
d) The plaintiff has not breached his or her duty to 

mitigate unnecessary loss  
- The onus of proving the first three elements lies on the plaintiff  

o This must be generally proven on the balance of probabilities  
 

Cause of action  
- In contract, there is only one cause of action which is: breach of contract  

o This is different to tort where there are many causes of action  
 

Causation  
- The traditional view of causation is that the court asks: ‘but for’ the 

defendants wrong, would the plaintiff have suffered the loss or damage 
complained of? 

- In Reg Glass V Rivers Locking Systems 
o The court was satisfied that had such a door been installed, the 

burglary would not have occurred.  
o Thus ‘but for’ the defendants breach, the loss would not have been 

suffered 
- The courts however realise that when dealing with multiple causes of 

action, the but for test is not the exclusive test of causation  
-  In these cases, the court refers to the chain of causation test  

o Although this figurative test is just as problematic as the but for 
test, it is certain that there are some events which in the view of 
the court lessen or even remove the defendants responsibility for 
the damage 

-  In order to prove contributory negligence: 



o the plaintiff must be guilty and this may satisfy the court that the 
chain of causation between the defendants breach of contract and 
the plaintiffs loss has been broken  

o In the case of Lexmead v Lewis 
 The plaintiff claimed damages by arguing that the 

defendant supplier was in breach of contract because of a 
design defect in the towing hitch 

 The House of Lords rejected this argument stating that the 
plaintiffs negligence in continuing to use the towing hitch in 
the knowledge that it was unsafe, broke the chain of 
causation between the defendants breach and the damage 
suffered  

Intervening events  
- It may be alleged that the defendants breach is no longer a cause because 

of an intervening event or  a superseding cause other than contributory 
negligence  

- This is referred to as novus actus (a new intervening event) 
- This intervening event breaks the chain of causation through a 

determination of whether the event was ‘reasonably foreseeable’ by the 
defendant  

- In Monarch Steamship v Karlshamns  
o The appellant breached its contract with the defendant to provide 

a seaworthy shop for the carriage of cargo  
o The breach resulted in the vessel being delayed so that it could not 

reach Sweden before the outbreak of WWII 
o The respondent had to make new arrangements for the cargo to be 

shipped to Sweden and claimed cost of doing this as damages  
o The appellant argued that the intervention of the war had caused 

the damage but this was rejected by the house of lords 
o Their lordships found that when the contract was made, the 

appellants ‘ought to have foreseen that war might break shortly 
and that any prolongation of the voyage might cause the loss of or 
diversion of the ship” 

 

Remoteness  
- Even if the court finds that the damage was caused by the defendants 

breach, it must not be too remote in law  
- The test for remoteness is stated in Hadley v Baxendale; and is divided 

into two limbs  
1. The first limb is where loss arises naturally in the usual course of things 

as the probable result of the breach  
a. This is often characterised as a direct loss  
b. The resulting damage is presumed to have been within the 

contemplation of the parties  
c. The defendant is liable for such loss and the plaintiff does not need 

to adduce evidence that the defendant was aware of the risk of 
such damage  



2. The second limb is where the loss is of an unusual type sometimes 
characterised as an indirect or special loss  

a. The plaintiff must prove that the defendant knew or ought to have 
known that such loss would be the probable result of the breach  

b. Unlike the first limb, there is no presumption  
c. Evidence must be adduced showing that the unusual damage or 

indirect kiss was contemplated at the time the contract was made  
- The test for remoteness was further discussed in Czarnikow v Koufos. 

Lord Reid concluded: 
o The crucial question is whether on the information available to the 

defendant when the contract was made, he should or the reasonable 
man in his position would have realised that such loss was 
sufficiently likely to result from the breach of the contract to make it 
proper to hold that loss flowed naturally from the breach or that loss 
of that kind should have been within his contemplation  

 


