
Seminar 2: State Legislative Powers 

Introduction 

Constitution 

 s 106: The Constitution of each State of the Commonwealth shall, subject to this 

Constitution, continue as at the establishment of the Commonwealth, or as at the 

admission or establishment of the State, as the case may be, until altered in 

accordance with the Constitution of the State. 

 s 107: Every power of the Parliament of a Colony which has become or becomes 

a State, shall, unless it is by this Constitution exclusively vested in the Parliament 

of the Commonwealth or withdrawn from the Parliament of the State, continue 

as at the establishment of the Commonwealth, or as at the admission or 

establishment of the State, as the case may be. 

o In other words, the powers of the colonial parliament continue when the 

colonies transform into states when the constitution came into effect in 

1901. 

 There are three main limitations on State legislative powers arising from the 

Australian Constitution. State parliaments have a 'quasi-sovereignty' subject to 

these limitations. 

1. Some powers are vested exclusively in the Commonwealth Parliament 

(eg ss 52, 90), which means that the States can’t make laws on those 

subject matters AT ALL 

2. Some provisions expressly limit the powers of the States (eg s 114 a 

State shall not impose any tax on property belonging to the Cth)  

3. Limitations implied in the Constitution (eg, freedom of political 

communication, the institutional integrity of the State courts) 

 As a general proposition, the legislative power of the States is ‘plenary’.  

o They can make and unmake any law they want.  

o In practice, this comes close to the British idea of parliamentary 

sovereignty (except State parliaments are quasi-sovereign because of the 

above limitations) 

 The key limitation to parliamentary sovereignty (both British and the close State 

version) is that one Parliament cannot bind a future Parliament. This is to 

ensure that parliamentary sovereignty exists in the future Parliament. 

o Eg, if the NSW Parliament passed a law saying that Parliament must not 

impose payroll tax, a future NSW Parliament still retains power to 

impose payroll tax. 

o But Topic 3 Constitutional Amendment deals with an exception to this 

general proposition 

Peace, Welfare and Good Government 

 s 5 of the Commonwealth Constitution: The Legislature shall, subject to the 

provisions of the Commonwealth of Australia Constitution Act, have power to 



make laws for the peace, welfare, and good government of New South Wales in 

all cases whatsoever 

 The words ‘peace, welfare and good government’ are the traditional formula for 

a grant of plenary power 

 Some State Constitution Acts use ‘peace, order and good government’, which is 

equivalent – The grant of plenary legislative power to the States is confirmed by 

Australia Act 1986 s 2 

 Can ‘peace, welfare and good government’ be construed as words of limitation? 

Ie, can the Courts rule that a particular law is not in fact for the peace, welfare 

and good government of the State and therefore invalid? - The BLF case 

addresses this question. 

Building Construction Employees and Builders' Labourers Federation of NSW v 

Minister for Industrial Relations (BLF Case) (1986) 7 NSWLR 372 

Facts:  The BLF argued that legislation that confirmed its deregistration under 
industrial laws was invalid because its abrogated fundamental rights 

Outcome: Street CJ: 

 Peace, welfare and good government are words of limitation which 
restrict the power of Parl 

 Laws inimical to, or which do not serve, the peace, welfare and good 
government of our parliamentary democracy… will be struck down by 
the courts as unconstitutional 

Kirby P 

 Rejected the idea that ‘peace, welfare and good government’ are words 
of limitation: ‘By their history, purpose and language these words may 
not be apt to provide a limitation on what the legislature may enact.’ 

 Rejected Sir Robin Cooke’s suggestion from NZ that there are some 
common law rights that go so deep that Parliament cannot interfere 
with them: it is contrary to mainstream constitutional theory, it is 
contrary to constitutional history (the Glorious Revolution of 1688 
established the sovereignty of Parl), it is contrary to the democratic will 
of the people who have never seriously challenged the existence of 
Parl’s plenary power, the doctrine has no obvious limits. 

Ratio:  The BLF case established that the wording of s 5 constituted a 
limitation on State legislative power. 

 

 However, this view was ultimately rejected by the High Court in Union Steamship 

Co of Australia Pty Ltd v King 

Union Steamship Co of Australia Pty Ltd v King (1988) 166 CLR 1 

Facts:  Irrelevant. Question of whether peace, welfare and good government 
were words of limitation 

Outcome: The Court  

 The power to make laws "for the peace, welfare, and good government" 
of a territory is indistinguishable from the power to make laws "for the 
peace, order and good government" of a territory. Such a power is a 
plenary power and it was so recognized, even in an era when emphasis 



was given to the character of colonial legislatures as subordinate law-
making bodies. – Ie, if they were words of limitation ‘welfare’ and 
‘order’ would be very different restrictions on power and the two 
formulas have always been considered equivalent 

 within the limits of the grant, a power to make laws for the peace, order 
and good government of a territory is as ample and plenary as the 
power possessed by the Imperial Parliament itself. That is, the words 
"for the peace, order and good government" are not words of limitation. 
They did not confer on the courts of a colony, just as they do not confer 
on the courts of a State, jurisdiction to strike down legislation on the 
ground that, in the opinion of a court, the legislation does not promote 
or secure the peace, order and good government of the colony.  

 Whether the exercise of that legislative power is subject to some 
restraints by reference to rights deeply rooted in our democratic 
system of government and the common law … is another question 
which we need not explore. (Sir Cook's idea that Kirby P REJECTED in 
BLF case MIGHT have some relevance in Australia).  

Ratio:  These are NOT words of limitation 

 

 Was Kirby P's rejection of Sir Cooke's idea in BLF correct? Is Sir Cooke's idea 

relevant? This was discussed in Durnham Holdings 

 


