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TERMINOLOGY 
 
Term Meaning 
Jus Cogens A pre-emptory norm, a fundamental rule of customary 

international law for which no derogation is permitted. See 
VCLT arts 53, 64. 

Opinio Juris A state’s belief that general practice is accepted as law. Latter 
requirement to establish customary law. Can include GA 
resolutions and resolutions at international conferences.   

Jus gentium General principles of law recognised by civilised nations. 
Classed as international law by ICJ Statute, e.g. pacta sunt 
servanda.  

Pacta sunt servanda Basic rule in international law that states must honour their 
agreements.  

Legal personality Personality given by bestowing rights and responsibilities. 
Thus non-state entities have legal personality.  

Erga Omnes Rights owed to all. 
Ultra vires Beyond one’s legal power or authority. 
Jus ad bellum Right to war, asks when can force be used? 
Jus in bello Law of war, asks how can force be used? 
 
  



TOPIC ONE: THE SETTING OF INTERNATIONAL LAW 
 
THE UNITED NATIONS 
Principal Organs 
 

1. General Assembly: Considers, discusses and makes recommendations. It does 
not pass laws.  

2. Security Council: It can instruct. 5 permanent and 10 rotating members (two 
year terms if not replaced). 

3. Economic and Social Council: 54 members for three-year terms elected by 
Security Council. Initiates reports, makes recommendations, prepares draft 
conventions. 

4. Trusteeship Council: Suspended in 1994.  
5. Secretariat: Departments and offices. 
6. ICJ: 15 judges for a nine-year term. Judges elected by GA and SC.  

 
Subsidiary Bodies 
 
1. International Law Commission: entirely advisory, 34 members for renewable five-
year terms, elected by GA.  
  



TOPIC TWO: MAKING INTERNATIONAL LAW 
 
IDENTIFYING INTENRATIONAL LAW 

• Statute of the ICJ Article 38 
TREATIES AS A LEGAL SOURCE 
CUSTOMARY LAW 
Requirements 

• General practice 
• Accepted as law 

Who is bound? 
• Persistent objectors are not. 

PERSISTENT OBJECTORS 
• Anglo-Norwegian Fisheries Case (United Kingdom v Norway) (Judgement) 

[1951] ICJ Rep 116. 
CREATING CUSTOM THROUGH TREATIES 

• North Sea Continental Shelf (Germany /Denmark; Germany/Netherlands) 
(Judgement) [1969] ICJ Reports 3 

REGIONAL CUSTOMARY INTERNATIONAL LAW 
• Right of Passage over Indian Territory (Portugal v India) (Judgement) [1960] 

ICJ Reports 6. 
GENERAL PRINCIPLES OF LAW 

• Pacta sunt servanda 
• Finnis’ General Principles 

SUBSIDIARY SOURCES OF INTERNATIONAL LAW 
OTHER SOURCES OF INTERNATIONAL LAW 
Actions of international organisations 
Unilateral declarations by states 
Mandates by the Security Council 
 
IDENTIFYING INTERNATIONAL LAW 
Statute of the ICJ Article 38(1) 
Provides a list of ‘international law’ for which decisions must comply. Helps to 
identify international legal sources: 
 

a. International conventions, 
b. International custom, as evidence of a general practice accepted as law, 
c. General principles of law recognised by civilised nations, 
d. Subject to article 59, judicial decisions and teachings of the most highly 

qualified publicists of nations, as a subsidiary means to determine legal rules. 
 
TREATIES AS A LEGAL SOURCE  
Statute of the ICJ Article 38(1)(a) 

• Treaties are a material source of law: specify obligations and entitlements.  
• They are not a formal source: which endow an obligation or entitlement with a 

legally binding character, e.g. pacta sunt servanda and common law of 
contracts (which gives them weight).  

 
CUSTOMARY LAW 
Statute of the ICJ Article 38(1)(b) 



‘International custom, as evidence of a [1] general practice [2] accepted as law’ 
 
Asylum (Colombia v Peru) (Judgment) [1950] ICJ Rep 266: ‘constant and uniform 
practice accepted as law’ 
 
(a) General Practice 

• What governments say and do, not general customs of private citizens. 
• Shown by legislation, court decisions, speeches by state officials, diplomatic 

correspondence.  
• Departure should be met with protest, justified or there should be an exception 

in rule itself.  
The kind and extent of custom 

• Nicaragua: must show consistency of practice over time, although it need not 
be uniform. 

• Must be widespread and generally over a lengthy period. 
 
(b) Accepted as Law 

• The general practice must be accepted as law: opinio juris. 
International Resolutions  

• Resolutions by international organisations (e.g. those by GA or international 
conferences) generally reflect opinio juris despite normally non-binding 
character. 

Treaties 
• Can evidence opinio juris if ‘of a fundamentally norm-creating character. This 

requires a lack of qualifications or ambiguity (North Sea Continental Shelf 
Cases). 

 
NICARAGUA CASE- Military and Paramilitary Activities in and against Nicaragua 
(Nicaragua v United States of America (Merits) [1986] ICJ Rep 14 

• Facts: Nicaragua argued that the United States had used force (laying mines) 
and was supporting rebels. America argued the Court had no jurisdiction 
because America had expressly excluded multilateral treaties in its acceptance 
of the ICJ jurisdiction.  

• Decision:  
o All relevant provisions of the United Nations’ Charter (use of force, 

not intervening in another state) were part of customary international 
law. The mere fact these principles correspond with the Charter does 
not deprive them of a separate existence. The Court could thus 
determine the case based on customary law.  

o On the nature of customary rules: 
§ State practice need not be perfect.  
§ The fact states appeal to exceptions or extraordinary 

justifications of a customary rule serves to confirm its 
existence.  

o In favour of Nicaragua.  
• Impact: relaxed requirements for customary norms, shows that use of force, 

not intervening principles reflect customary law.   
Who is bound by customary international law? 

• Generally all states.  



• Persistent objectors are not: Anglo-Norwegian Fisheries Case. 
• Where you have a ‘regional custom’, only states affected are bound- Asylum 

(Colombia v Peru) (Judgment) [1950] ICJ Rep 266. 
 
PERSISTENT OBJECTORS TO CUSTOMARY INTERNATIONAL LAW 
 
Requirements precluding a state from customary international law 

1. Must actively reject the practice (never acquiesced), 
2. Never relied on the existence of such a rule for its own benefit.  

Note states cannot be a persistent objector to jus cogens. 
 

Anglo-Norwegian Fisheries Case (United Kingdom v Norway) (Judgement) [1951] ICJ Rep 116 
• Facts: Norway attempted to extend its exclusive fishing zone. UK said there 

was a 10-mile restriction on drawing straight baselines when the coastline is 
indented. The rule had been observed in the UK but had long been objected by 
Norway.  

• Decision: Rule unenforceable in international law.  
• Obiter: customs can be enforceable on one state and not another who has 

persistently objected. 
 
CREATING CUSTOMARY LAW THROUGH TREATIES 
North Sea Continental Shelf (Germany /Denmark; Germany/Netherlands) 
(Judgement) [1969] ICJ Reports 3 

• Facts: As above, states couldn’t agree on EEZ. Geneva Convention had 
provided a method in absence of agreement. Germany wasn’t party to the 
Convention and could thus only be bound if the Article was declared 
customary law.  

• Decision: Customary law will be established by treaty provisions if the 
following three conditions are met.  

 
1. Provision is of a fundamentally norm-creating character (Geneva 

Convention failed as it only provided a fall-back limit), and 
2. ‘Very widespread and representative participation’ in the treaty (applying 

to states whose interests are specifically affected, Germany here), and 
3. ‘Extensive and virtually uniform adherence to the rule in question’ 

(applying to specifically affected states), Netherlands and Denmark failed to 
establish that G followed equidistance principle from the Convention.  
Note also opinio juris requirement.  

 
 
REGIONAL CUSTOMARY INTERNATIONAL LAW 

• Regional customs may become legally binding on a select number of states. 
Right of Passage over Indian Territory (Portugal v India) (Judgement) [1960] ICJ 
Reports 6. 

• Whether Portugal’s claim of the right of passage through Indian territory was 
too vague and contradictory to enable the Court to pass judgement upon it 
under Article 38(1) of the Statute.  

• Portugal previously had access, India tried to deny but failed.  
 

 



GENERAL PRINCIPLES OF LAW 
Statute of the ICJ Article 38(1)(c)  
‘General principles of law recognised by civilised nations’ 
 

• Called jus gentium: a notion dating back to Ancient Rome.  
• An example; pacta sunt servanda (agreements must be kept).  

 
Finnis’ General Principles of Law 

1. Compensation for compulsory acquisition of property; 
2. No liability for unintentional injury without fault; 
3. No criminal liability without mens rea; 
4. Estoppel; 
5. Those who seek equity must do equity; 
6. No aid to abuse of rights; 
7. Fraud unravels everything; 
8. Restoration of unjustified profits; 
9. Pacta sunt servanda; 
10. Relative freedom to change existing patterns of legal relationships by agreement; 
11. Protection of the weak against their weakness; 
12. Right to present your case; 
13. People should not act as judges in their own cause. 

 
SUBSIDIARY SOURCES OF INTERNATIONAL LAW 
Statute of the ICj Article 38(1)(d) 
‘Judicial decisions and teachings of the most highly qualified publicists of the various 
nations, as a subsidiary means for the determination of rules of law’ (subject to 
Article 59).  
 

• ‘Publicist’ means academic experts or organisations e.g. Institute of 
International law.  

 
OTHER SOURCES OF INTERNATIONAL LAW 
This refers to sources of law that are not officially recognised as law and are not 
written in the Statute of the ICJ Article 48(1).  
 
Actions of international organisations 

• Regional institutions: EU passes laws that are binding on EU member states, 
as well as European citizens and corporations.  

• Global institutions: UN has no legislative power but its SC can prohibit and 
require actions by member states.  

 
Unilateral declarations by states 
Nuclear Tests (Australia v France) (Judgement) [1974] ICJ Rep 253  

• Facts: France had promised to restrict nuclear testing underground. Australia 
brought a case against France for atmospheric nuclear testing.  

• Decision: this unilateral declaration was a legally binding promise.  
 

 
Mandates by the Security Council 

• E.g. resolutions.  
 
	


