
Summary- Courts 

a) Ensures actions/decisions of govt are lawfully taken- ‘extent of power and legality of 

its exercise’ (Quin).  

b) Reviews errors of fact, not of law- need a ground of review/jurisdictional error.  

c) CL Scheme: Originates in inherent jurisdiction of superior courts of record to grant 

prerogative writs to enable a court to determine whether a public sector body (i.e. 

public sector agency or inferior court) was complying w/ limits imposed by law.  

d) Statutory schemes: ADJR act, some state schemes.  

s 5(1) ADJR act- person aggrieved by decision to which the act applies may apply to 

FCA or Fed Circuit Court. Original jurisdiction of FCA defined in Judiciary Act 1903 

(Cth) ss 39B(1) and (1A), s 44(2A).  

 

Federal Court (Cth level) 

- Jurisdiction limited by s 19 Federal Court of Australia Act 1976 (Cth).  

- Uses both statutory (ADJR Act) and common law scheme together (s 39B). Some 

categories of administrative action are excluded from review in terms of statutory 

scheme reviews (Schedule 1 ADJR Act). In relation to the ADJR act, to review must 

be a ‘decision of an administrative character made, proposed to be made, or 

required to be made… under an enactment’ (s 3 ADJR act). Therefore, need i) 

Decision and conduct ii) Decision of an administrative character iii) Decision made 

under an enactment.  The Judiciary Act 1903 (Cth) s 39B expands jurisdiction (see 

table).   

- Granted original jurisdiction under s 39B Judiciary Act 1903 (Cth). 

- Associated and Accrued Jurisdiction (only available in FCA): Associated (s 32 FCA) 

allows jurisdiction w/ matters ‘not otherwise within its jurisdiction that are 

associated with matters in which the jurisdiction of the Court it invoked’. (s 77(i) 

Constitution influence). Accrued jurisdiction: Inherent (i.e. common law) power of 

a superior court to settle a controversy by dealing w/ all of the issues that arise out 

of ‘common transaction and facts’ about the same matter- can include non-federal 

matters (Philip Morris case).   

Federal Circuit Court (Cth level) 

- Main areas are administrative law, bankruptcy, consumer protection and family law.  

- Lacks the broad jurisdiction conferred on FC by s 39B Judiciary Act.  

- Just name it as an alternative to FC. 

State and Territory jurisdiction with Federal matters 

- s 77(iii) allows state courts to be vested w/ federal jurisdiction- ss 39(2) and 68 

Judiciary Act ss 39(2) and 68 implemented this by general conferral of federal 

jurisdiction on state courts in civil and criminal matters (implied power to grant 

mandamus and prohibition). (pg 50).  



 

High Court’s Original Jurisdiction/Some info on appellate 

- s 75(iii, v) Constitution- provides HCA jurisdiction in all matters ‘in which the 

Commonwealth, or a person suing or being used on behalf of the Commonwealth, 

is a party (iii) … [or] ‘in which a writ of Mandamus or prohibition or an injunction is 

sought against an officer of the Commonwealth’.  

- Since Federal Court judges fall w/in ‘officer of the Cth’, proceedings for review of a 

Federal Court decision can be commenced in the HCA’s original jurisdiction 

(notwithstanding that there is no right  to appeal or that special leave is unlikely to 

be granted).  

- s 44(2A) Judiciary Act- HCA can remit for hearing in the FC a case commenced in the 

original jurisdiction.  

- s 30- enlarges HCA original jurisdiction to include ‘matters arising under the 

Constitution or involving its interpretation’.  

- Some remedies not mentioned in s 75(v) can also be granted- certiorari and 

declarations.  

- Appellate: Only for ‘Question of law of public importance’ (s 35A(a)(i)) or ‘interests 

of the administration of justice’ (s 35A(b)) Judiciary Act.  

- Judiciary Act 1903 (Cth): s 30 (constitutional interpretation), s 32 (remedies not 

granted by HCA’s original jurisdiction), s 33(habeas corpus, prohibition, mandamus 

and quo warranto,) and s 35 (appeals from state courts).  

NSW Judicial Review Scheme    

- Supreme Court in each state has general civil and criminal jurisdiction. (pg 54).   

Justiciability- High Court of Australia- under CL  

This only applies to decisions not covered under the ADJR act (i.e. for ADJR act it already has 

the s 5 requirements). Usually w/ decisions made by executive rather than statutory power 

(e.g. cabinet decisions- Peko-Wallsend).  

The need for a ‘matter’ 

- s 75(v) Constitution requires a ‘matter’- at the heart of a matter is a ‘controversy 

about rights, duties or liabilities, which will by the application of judicial power, be 

quelled’ (Re McBain). The controversy must be ‘real and immediate’ (McBain)- 

hypotheticals/only a ‘theoretical interest’ in the subject-matter do not give rise to a 

matter.    

Source of the power 

- Courts can review a decision where the source of its powers are prerogative powers 

(i.e. common law) even though they are not sourced from a statute (Council of Civil 

Service Unions) because they can still have consequences for the rights, obligations 

and legitimate expectations of individuals. However, this depends on the subject 

matter of the prerogative (some issues judiciary will be ill-equipped to deal with- 



such as making of treaties, defence of the realm, prerogative of mercy, grant of 

honours, dissolution of parliament and appointment of ministers).  

Subject matter of the decision 

- It is not possible to exclude the judicial review of a decision merely because it was 

one made by the Cabinet (Peko-Wallsend).  The critical matter is the nature and 

effect of the relevant decision- cabinet dealings typically involve ‘complex policy 

questions’, therefore making them unsuitable. Just because an individual suffers 

disadvantage doesn’t mean the issue is justiciable.  

- Justiciability should be decided upon the ability to examine the grounds of review on 

which the application was based (Hicks). There should not be influence by irrelevant 

considerations. 

Status of the Decision-Maker 

 The fundamental element is how the power was exercised, not who was exercising it 

(Toohey).  
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Jurisdictional Limitations on Judicial Review  

Under ADJR Act  

‘Decision to which this act applies means a decision of an administrative character made, 

proposed to be made, or required to be made… under an enactment’ (s 3(1) ADJR Act).  

e) Also FC and Federal Circuit Curt have jurisdiction to undertake review of a ‘decision 

to which this act applies’ (s 5) and ‘conduct for the purpose of making a decision to 

which this act applies’ (s 6). 

f) Conduct is defined under s 3(5).  

g) Schedule 1- categories of decisions excluded from review (e.g. security intelligence 

bodies). NOTE: In Exam, say ‘assuming it is not excluded under Schedule 1…’.  

 ‘Decision’ and ‘Conduct’ 

h) Decision refers to administrative activity that is substantive and final/operative 

(Bond) under a statute. Is a decision that a statute requires or authorises, rather than 

merely a step taken in the course of reasoning on the way to the making of the 

ultimate decision (Bond). Acts done preparatory to the making of a decision are not 

‘decisions’ (Bond). Also see pg 80. Does not embrace procedural determinations. 

Ordinarily, a finding of fact, including inferences drawn from primary facts are 

merely a step along the way to an ultimate determination.  

Conduct means an administrative activity preceding a decision that reveals a flawed 

administrative process- is procedural in nature (Bond). Substantive decisions, findings of fact 

and inferences from findings of fact generally are not capable of review as ‘conduct’ unless 

what is alleged is some breach of procedural requirements in the course of the conduct 

involved in reaching the relevant conclusion (Bond).   


