
Week 4: Acceptance  

Acceptance Definition:  

The Crown v Clarke (1927) 40 CLR 227: Performance of a requested act will not give rise to a 

unilateral contract if the evidence establishes the offeree was not acting on the faith of the 

offer. Acts must be performed with awareness and reliance on the offer. (E.g. Clarke wanted 

to free himself, not acting with reliance on reward money, Carlill in use w/ requirements 

and smoke balls on faith of advertisement).  

Clarke wasn’t: “acting on or in pursuance of or in reliance upon or in return for the 

consideration”, “voluntarily performing feat with reference to the offer”.  

Felthouse v Bindley (1862) 11 CB (NS) 869; 142 ER 1037: A contract cannot be forced on the 

offeree by stipulating silence as the prescribed method of acceptance. “If I hear no more 

about him”- silence cannot be sole means of notifying acceptance- no valid and enforceable 

contract. No acceptance was communicated- regardless of false impressions present w/ the 

nephew thinking silence was valid acceptance of the offer, therefore no contract as silence 

is prohibited with acceptance.  

Empirnall Holdings Pty Ltd v Machon Paull Partners Pty Ltd (1988) 14 NSWLR 523: Silence 

in conjunction with conduct may amount to acceptance, based on objective manifestations. 

For example, the offeree may take the benefit of the offeror’s services which indicates 

acceptance.  

“contractor commenced work on the job to the knowledge of the building owner” 

“external manifestation of assent to an offer” is required- shown through conduct (McHugh) 

“reasonable opportunity to reject offered services takes the benefit of them under 

circumstances… reasonable person that they were offered with the expectation of 

compensation, he assents to the terms proposed and thus accepts the offer”.  

Brambles Holdings Ltd v Bathurst City Council [2001] NSWCA 61; (2001) 53 NSWLR 153: 

Brambles charged and retained fees the council had asked for earlier (Brambles had said it 

wasn’t going to charge the fees). Since Brambles began charging the increased fees of 1.3c 

(instead of the earlier 1.1c) to the depositors of relevant waste, it had shown assent to the 

terms of the offer. Therefore, objectively, mutual assent was manifested. There was an 

agreement.  

-“In all the circumstances can an agreement be inferred? Has mutual assent been 

manifested?” Heydon considers surrounding circumstances- would a reasonable person in 

the position in positions of both of the parties have thought there was a concluded bargain 

or not- unorthodox approach. The exchange of documents and actions of Brambles showed 



that there was a concluded bargain, therefore there was a contract. Purpose of offer is 

important as understood by both parties- knowledge of purpose key. RARELY NEEDED. 

-Acceptance must amount to an unequivocal statement, or form of conduct, by the offeree, 

indicating assent to the offer (Ipp).  

-“manifestation of mutual assent must be implied from the circumstances… even though the 

moment of formation cannot be determined” (Meates v Attorney-General [1983] NZLR 308- 

Ormiston J)- uses unconventional method of identification of agreement). 

“inference on the part of the defendants that the agreement had been accepted on the part 

of the plaintiffs and was to be acted upon by them” (Brogden v Metropolitan Railway Co 

(1887) 2 App Cas 666- Lord Hartherly).  

Brinkibon Ltd v Stahag Stahl Und Stahlwarenhandelsgesellschaft [1983] 2 AC 34: For forms 

of instantaneous communication, such as email and telex, the offeree isn’t bound until 

communication of acceptance is received (general rule). This is assuming it “appears to be 

within the mutual intention of the parties that contractual exchanges should take place in 

this way”.  

“a telex is to be assimilated to other methods of instantaneous communication” 

(Wilberforce) 

Henthorn v Fraser [1892] 2 Ch 27: The moment acceptance is posted in the mail, 

acceptance has occurred. Also, the ‘postal acceptance’ rule assumes the surrounding 

circumstances dictate post as a possible means of acceptable- post needs to have been 

contemplated as a possible means of acceptance either expressly/impliedly (This means 

post was a viable method of acceptance. (E.g. Letters earlier sent etc.)  

NOTE: With revocation- “revocation of an offer is of no effect until brought to the mind of 

the person whom the offer was made”. Therefore, the ‘postal acceptance’ rule excludes 

revocation- revocation sent by post occurs upon receiving letter.     

Manchester Diocesan Council for Education v Commercial and General Investments Ltd 

[1970] 1 WLR 241: The method of acceptance prescribed isn’t mandatory- if they want to 

make it mandatory it needs to be made explicit. The offeror’s conduct can waive a 

‘prescribed method’, making it not mandatory unless explicit presuming the method chosen 

instead is an equally effective method. The mode instead must be no less advantageous. 

(must be “no less advantageous” and assuming no specific mode of reply has been 

prescribed by the offeror). 

- This rule presumes there was no insistence that “only acceptance in that mode shall be 

binding”. The conditions of tender in the other didn’t specify letter only therefore the 

conduct has waived the prescribed mode of acceptance.  



Butler Machine Tool Co Ltd v Ex-Cell-O Corp (England) Ltd [1979] 1 WLR 401: When 

multiple contracts specify different (and possibly conflicting) terms, the set of terms 

submitted last takes precedence over all previous terms. Issue: Was Butler entitled to 

invoke the ‘price variation’ clause? If the terms are irreconcilable a “reasonable implication” 

may have to be reached.  

Two different methods of resolving ‘battle of the forms’ (inconsistent terms imposed during 

negotiations- which should prevail?)- conflict and synthesis approaches. Conflict: Battle won 

by last terms or party who is most insistent. Synthesis: Both parties’ terms considered and 

made consistent as well as terms from one set that appeared to be accepted by the other 

party. The conflict approach is recommended by Denning, but the trial judged used the 

synthesis approach.  

“most cases… contract as soon as the last of the forms are sent and received without 

objection being taken to it”. The buyer’s terms were taken and not objected to last (no price 

variation clause included), therefore the buyer’s terms prevail.  

Electronic Transactions Act 2000 (NSW): If an offeror designates an address, the offer is 

accepted when the information is capable of being received at that address. If not 

designated, occurs when it is both capable of being retrieved and the address becomes 

aware it has been sent to that address.  

Week 5: Consideration  

Consideration= What is given in return for the promise. Either a promise for a promise 

(bilateral) or a promise for an act (unilateral)- has exchange requirement. Must be 

sufficient (satisfying ben/det req and quid pro quo) but need not be adequate.  

Beaton v McDivitt (1987): An act performed in reliance on a promise will not constitute 

good consideration unless those acts are performed in return for the promise. Estoppel can 

be sought outside of contract as an alternative source of relief if detrimental reliance 

occurs. The case dealt with a unilateral contract.   

- Kirby P suggested consideration’s purpose is to avoid foolish and ill-considered promises 

and the promises should only be binding if the bargain requirement is met.  

Bargain requirement not satisfied- no promise made to transfer the land in nature of ‘quid 

pro quo’. 2/3 judges found there was consideration through Beaton working on the block as 

requested, Kirby didn’t but Mahoney JA found the contract was brought to an end by 

frustration.    

Coulls v Bagot’s Executor & Trustee (1967):  In general, consideration must move from the 

promisee but not necessarily to the promisor (e.g. performing act to your detriment in 

accordance with smoke ball specifications). The consideration flowing to 3rd party instead of 



promisor is okay- (E.g. A (promisor) promises B (promisee) $50 to mow C’s lawn- B is doing 

the mowing of lawn/act so consideration is flowing from B toward C.     

In the case of joint promisees, consideration is sufficient as long as it flows/comes from only 

one of them. Although this ratio comes from a dissenting Barwick CJ while other judges 

found Mrs Coulls to be only “a third party beneficiary and not a party to the agreement”.  

Woolworths Ltd v Kelly (1991): Adequacy of consideration is irrelevant, sufficiency of 

consideration is all that’s necessary (i.e. a peppercorn can be given in exchange for a house- 

people place different values on different items).   

Chappell & Co v Nestle & Co (1960): Same as Woolworths v Kelly case above. The chocolate 

wrappers were sufficient (adequacy is irrelevant) and there was detriment in acquiring the 

wrappers to send by customers and a benefit to the company through promotion of sales.   

“A contracting party can stipulate for what consideration he chooses” 

Placer Development Ltd v Commonwealth (1969): A promise cannot constitute good 

consideration wherein a promisor has reserved an unfettered discretion on whether or not 

to perform that promise. Also, if the promise is too uncertain there is no consideration.    

Dunton v Dunton (1892): A promise to do something you are already legally required/ 

bound to do is not good consideration. Also, uncertain and vague promises (“reasonably 

definite” promises required) will not amount to good consideration. Also, promises to 

perform illegal activities aren’t good consideration.  

“so long as she… shall conduct herself with sobriety, and in a respectable, orderly and 

virtuous manner” (in exchange for 6 pounds p/m allowance to be paid to wife). There were 

many interpretations discussed by Hood J in his dissent.   

Consideration: Week 2 

Roscorla v Thomas (1842): Past consideration is no consideration. E.g. After agreement is 

complete a promise that the horse would be sound and free from vice was made- this 

promise is unenforceable as it did not occur at the time of agreement.   

Promises to perform an existing legal duty are not good consideration (Dunton v Dunton), 

subject to 5 exceptions. 1) Fresh consideration is provided 2) Practical benefit is conferred 

on the promisor 3) Existing legal duty is owed to a third party 4) There has been a bona-

fide compromise of a legal claim 5) The original contract has been terminated and 

replaced with a new contract.  

Pinnel’s rule (1602): A promise to pay only part of a debt on the day of (and not the whole) 

will not be sufficient consideration as it is an existing legal duty to complete full payment of  

 


