
BINDING THE CORPORATION: Capacity, Duty and Breach of 

Duty 
 

Capacity of the Corporation 

 

 Originally at common law, the capacity of the corporation to act was constrained by its 

articles of association. 

 Therefore anything that was not in conformity with the articles was ultra vires and 

void 

 Now, an act is not invalid just because it is in breach of company’s constitution (s124(2)) 

 The corporation has all of the capacities of a person (s125) 
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Legal capacity and powers of a company 
 

(1) A company has the legal capacity and powers of an individual both in and 
outside this jurisdiction. A company also has all the powers of a body 
corporate, including the power to: 

(a) issue and cancel shares in the company; 
(b) issue debentures (despite any rule of law or equity to the contrary, 

this power includes a power to issue debentures that are 
irredeemable, redeemable only if a contingency, however remote, 
occurs, or redeemable only at the end of a period, however long); 

(c) grant options over unissued shares in the company; 
(d) distribute any of the company's property among the members, in 

kind or otherwise; 
(e) grant a security interest in uncalled capital; 
(f) grant a circulating security interest over the company's property; 
(g) arrange for the company to be registered or recognised as a body 

corporate in any place outside this jurisdiction; 
(h) do anything that it is authorised to do by any other law (including a 

law of a foreign country). 
A company limited by guarantee does not have the power to issue shares. 

Note: For a company's power to issue bonus, partly--paid, preference 
and redeemable preference shares, see section 254A. 

(2) A company's legal capacity to do something is not affected by the fact that 
the company's interests are not, or would not be, served by doing it. 

(3) For the avoidance of doubt, this section does not: 
(a) authorise a company to do an act that is prohibited by a law of a 

State or Territory; or 
give a company a right that a law of a State or Territory denies to the 
company. 



s 125 

Constitution may limit powers and set out objects 
 

(1) If a company has a constitution, it may contain an express restriction on, or a 
prohibition of, the company's exercise of any of its powers. The exercise of a 
power by the company is not invalid merely because it is contrary to an 
express restriction or prohibition in the company's constitution. 

(2) If a company has a constitution, it may set out the company's objects. An act 
of the company is not invalid merely because it is contrary to or beyond any 
objects in the company's constitution. 

 

Authority of Organs and Agents 

 

Contracting by Corporate Organs and Agents 
 

 Companies can contract on their own behalf or through agents (s126) 

 Where an agent is acting on behalf of the company, ask: 

o Do they have authority? 

o Are they acting within the scope of that authority 
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Agent exercising a company's power to make contracts 
 

(1) A company's power to make, vary, ratify or discharge a contract may be 
exercised by an individual acting with the company's express or implied 
authority and on behalf of the company. The power may be exercised without 
using a common seal. 

(2) This section does not affect the operation of a law that requires a particular 
procedure to be complied with in relation to the contract. 
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Execution of documents (including deeds) by the company itself 
 

(1) A company may execute a document without using a common seal if the 
document is signed by: 

(a) 2 directors of the company; or 
(b) a director and a company secretary of the company; or 
(c) for a proprietary company that has a sole director who is also the 

sole company secretary--that director. 
Note: If a company executes a document in this way, people will be able to 
rely on the assumptions in subsection 129(5) for dealings in relation to the 
company. 

(2) A company with a common seal may execute a document if the seal is fixed to 
the document and the fixing of the seal is witnessed by: 

(a) 2 directors of the company; or 
(b) a director and a company secretary of the company; or 



(c) for a proprietary company that has a sole director who is also the 
sole company secretary--that director. 

Note: If a company executes a document in this way, people will be able to 
rely on the assumptions in subsection 129(6) for dealings in relation to the 
company. 

(3) A company may execute a document as a deed if the document is expressed 
to be executed as a deed and is executed in accordance with subsection (1) or 
(2). 

(4) This section does not limit the ways in which a company may execute a 
document (including a deed). 

 

 

Authority at Common Law 
 

Actual Authority 

 

 Express Actual Authority 

o Where consent of principal is given expressly 

o E.g. a Board resolution authorising someone to enter into a contract on behalf of the 

company 

o The scope of the authority is implied from the purpose of the authority 

 Applying ordinary principles of construction of contracts, include ordinary 

implication of words, words of trade etc. (Crabtree) 

 Implied Actual Authority 

o Implied by the words and the circumstances of the case 

o E.g. If someone has already begun acting as an agent without authority, and the 

principal becomes aware of this and acquiesces—where this is the practice within 

the company 

 

Hely-Hutchinson v Brayhead [1968] 

 

 Facts: Lord Suirdale was chair and managing director of Perdio. Another electronics 

company, Brayhead, acquired shares in Perdio and injected funds into it. Suirdale joined the 

board of Brayhead. Richards was the chair of Brayhead, he later urged Suirdale to inject 

more money into Perdio. Suirdale agreed on the conditions that he was indemnified from 

liability and was guaranteed security for the money lent. The letters of indemnity and 

guarantee were signed by Richards as chair but were not given pursuant to a board 

resolution. Perdio went into liquidation and Suirdale claimed upon the contracts. Brayhead 

denied liability arguing Richards had no authority. 

 Question: Did Richards have authority to sign the guarantee as an agent of the company? 

 Held: Yes—as implied authority. Although he didn’t have express authority, he had had 

implied authority as he often committed Brayhead to contracts without the knowledge of 



Brayhead’s board. The Board knew this and acquiesced to Richards acting as de facto 

director over the course of many months 

Ostensible Authority 

 

 Arises in a different way—purely as a matter of the operation of the law 

 Where someone has the appearance of authority without actually having that authority 

 Comes where there has been a representation that the purported agent has authority, given 

by someone with actual authority (express or implied) 

 

Freeman and Lockyer v Buckhurst Park Properties 

 

 Facts: Company had two directors. Director 1 was overseas, and Director 2 contracted in 

company’s name to engage two architects. When architects sued for their fees, the company 

argued that Director 2 had no authority to bind in the company.  

 Question: Did Director 2 have ostensible authority to bind the company? 

 Held: Director 2 had this ostensible authority, as the Board had previously made 

representations that he had this authority. So the Board was estopped from denying this. 

o Principles of Ostensible Authority 

 Representation that agent had authority to enter into a contract of that sort 

 Representation made by someone with actual authority 

 Third party was induced by the representation to enter into the contract 

 Constitution does not deprive the company of that capacity (N.B this is no 

longer relevant, as doctrine of ultra vires has been replaced).  

Crabtree-Vickers v ADMA (1975) 

 

 Facts: Bruce McWilliam Jnr was the managing director of ADMA, his brother Peter was a 

former director and their father Bruce Snr was chair of directors. The usually broad authority 

of the managing director had been restricted and the authority to contract on behalf of 

ADMA required the consent of the three men. A contract for the purchase of a printing 

machine was allegedly made with Crabtree-Vickers. The contract was headed with ADMA’s 

name and bore the printed signature ‘B McWilliam’ followed by the word per and was then 

signed by Peter McWilliam. 

 Question: Did Peter have ostensible authority? Was the contract valid? 

 Held: No 
o Bruce Jnr had ostensible authority through the company appointing him as 

managing director. 
 If he had actually authorised Peter to sign the order i.e. Peter was acting as 

his agent, then this would have been sufficient.  
o If Bruce Jnr had actual authority, he would have been able to hold Peter out, giving 

him ostensible authority, however, as Bruce Jnr had no actual authority this analysis 
fails on the second element of the Freeman and Lockyer principles. He had no 
authority to make the representation which would give Peter ostensible authority. 

o The question, therefore, is whether those with actual authority (Bruce Snr, Bruce Jnr 
and Peter) represented that Peter had authority. 



 


