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Topic 2. Other actions protecting reputation and other 
overlapping interests 

2.1. Overarching role of defamation 

a) Where a claim involves mere loss of reputation, the proper course of action is defamation [Foaminol 

Laboratories] 

 

Case Name Foaminol Laboratories Ltd v British Artid Plastics [1941] 2 All ER 393 

Facts  Damage to reputation – tried to address this as a breach of contract claim 

Held  Where a claim involves mere loss of reputation, the proper course of action is in 
defamation. [Hallet J] 

NB  However, consider when a set of facts only discloses a mere loss of reputation and 
no other concurrent harms or causes of action 

2.2. Injurious falsehood 

2.2.1. Overview 

a) Developed out of the earlier, narrower cause of action: slander of title or slander of goods. 

b) Injurious falsehood protects the goods or services conveyed by the plaintiff (economic focus) 

whereas defamation protects reputation. 

 Accordingly, defamation and injurious falsehood may arise concurrently 

c) Injurious falsehood is presumed and liability is strict – plaintiff must prove that he sustained actual 

economic loss, that the offending statement was false and that it was made with intent to cause 

injury without lawful justification. The requisite state of mind is often described as malice. 

d) Injurious falsehood is an intentional tort. 

2.2.2. Distinction between injurious falsehood and defamation 

a) There is no ‘single meaning’ requirement in injurious falsehood c.f. defamation [Ajinomoto Sweeteners] 

b) The plaintiff in injurious falsehood bears the onus of establishing falsity, malice and special damage. 

This is in contrast to defamation where such elements are presumed and up to the defendant to 

prove otherwise. 

c) An imputation may cause special damage in injurious falsehood without damaging the plaintiff’s 

reputation. This imputation may not be derogatory (as required in defamation) but nevertheless 

damaging to the plaintiff’s business i.e. claims that the plaintiff is dead. 

2.2.3. Elements of the cause of action in injurious falsehood [Palmer Bruyn] 

 

No. Element Comment 

1.  False statement about the goods or 
services of the plaintiff 

 False statement in fact (to be proven by the 
plaintiff) 

2.  Publication to persons other than the  Publication to be proven by plaintiff 
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plaintiff 

3.  Malice on the part of the defendant Orion v RSPCA (Vic): 

 If the defendant knows that the statements are 
false or if he is reckless i.e. makes the statement 
not caring whether it is true or false. 

 There may be malice if defendant is actuated by 
some indirect, dishonest or improper motive. 

 No malice if the defendant genuinely believed 
that the statements were true 

4.  Special damage in the pecuniary sense 
proven by the plaintiff as a result of 
the defendant’s false statement 

 Suggested that actual damage (c.f. special 
damage) is sufficient [Mahon v Mach 1 Financial 
Services] 

 May be sufficient if actual damage is probable 
[Menulog v TCN] 

 The damage must be the natural and probable 
consequence of the imputation [Palmer Bruyn] 

 

2.2.4. Quantum of damages 

a) In negligence, liable for all reasonable foreseeable damage 

b) For intentional torts (such as injurious falsehood), liable for all damage that flows from conduct 

which is the natural and probable consequence of the act 

c) Economic losses to business or property flowing from the publication of the statements are 

recoverable by an award of damages. 

 However, there is divided authority on the issues of whether damages for non-economic loss 

(i.e. damages for hurt feelings) are available in such a claim. 

 

Case Name Palmer Bruyn & Parker Pty Ltd v Parsons (2001) 208 CLR 388 

Facts  McDonalds engaged a surveyor (Palmer Bruyn) in preparation for opening a new 
store and seeking council approval  

 Parsons was a council member and sent out a false statement to other councillors 
in a meeting that was detrimental to Palmer Bruyn 

 Media found out about this statement and published it 

 McDonalds terminated contract due to the messiness of the situation (on grounds 
other than the publication) 

Issue  Did the act of publication within the Council carry with it the natural and probable 
consequence that the publication would be circulated to the newspapers and lead 
to the cancellation of the contract by McDonalds? 

Held  No, not a natural and probable consequence – therefore no liability. 

Reasoning  Clearly a false statement 

 Published to persons other than the plaintiff 

 Element of malice was found 

 There was no damage resulting from a natural and probable consequence of the 
publication to the other council members as McDonald’s withdrawal from 

SAMPLE



Page 8 of 113 
 

engaging Palmer Bruyn (the event giving rise to the damage in injurious falsehood) 
could not be said to result from the circulation of the statement in council meeting 

 

Case Name Ajinomoto Sweeteners Europe SAS v Asda Stores Ltd [2011] QB 497 

Facts  Asda promoted their products by stating that there was no ‘Spartan’ being an 
artificial sweetener 

 Ajinomoto was a producer of Spartan and sued for injurious falsehood (nothing 
disparaging for claim of defamation) 

o Implying that the product was harmful, potentially harmful or undesirable 

Issue  Whether the negative imputation must have a single meaning (as in defamation). 

Held  No reason for the ‘single meaning’ rule to be imported into injurious falsehood – 
possible to impose liability on the basis of multiple reasonably available meanings 

NB  Defamation has taken the view that there must be a ‘single meaning’ 

 

Case Name Menulog Pty Ltd v TCN 

Facts  Menulog sought injunction to restrain ‘A Current Affair’ which was promoting a 
story stating that Menulog was charging high amounts of money for cheap 
restaurant foods. 

 Menulog telephoned Channel 9 and indicated that it had no relationship with the 
restaurant (its courier service had a relationship) 

 Channel 9 did not change its position in its presentation 

Issue  Are the elements of an injunction satisfied? Prima facie case that: 

o There is a false statement 

o Publication to persons other than the plaintiff 

o Malice on the part of the defendant 

o Special damage in the sense of actual pecuniary losses 

Held  Injunction granted on the ground of injurious falsehood 

Reasoning  False statement – prima facie 

 Publication – prima facie 

 Malice – not investigating further; presenting the story no matter what 

 Damage – no actual damage needs to be proved at the injunction stage however 
there is a risk of loss of customers & that actual damage would be probable 

NB  For an injunction, there must be (i) prima facie case on (ii) balance of convenience 
[ABC v O’Neill] 

 Corporations limited from suing for defamation due to concern that people could 
be restricted before actually making any publication (drastically stopping freedom 
of speech) 

 

Case Name Orion Pet Products Pty Ltd v RSPCA (Vic) (2002) 120 FCR 191 

Facts  Orion manufacturer electronic dog collars designed to train dogs not to bark 
through electric shocks. 
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 RSPCA campaigned to have the collars banned in Victoria. 

 Orion sued RSPCA re radio broadcasts, a website and a newspaper article relating 
to the voltage harm and material anecdotal evidence relating to the collars for 
defamation, injurious falsehood and misleading and deceptive conduct. 

 Injurious falsehood – Orion claimed that the representations were made in the 
knowledge that they were untrue and with the intention from discouraging 
purchasers from acquiring the products and thereby destroying its business. 

Issue  Whether RSPCA was liable for injurious falsehood (in particular whether there 
was an element of malice) 

Held  No liability for injurious falsehood – no element of malice as the defendant 
genuinely believed the statements were true 

Reasoning  Malice – if the defendant knows that the statements are false or if he is reckless 
i.e. makes the statement not caring whether it is true or false. 

o There may be malice if defendant is actuated by some indirect, dishonest or 
improper motive. 

o Defence - No action will lie where the false publication was made with mere 
lack of care or with an honest belief in its truth. 

o Carelessness is not equivalent to recklessness. 

 There was a false publication (re the strength of the electric shock) 

 Statements directed against Orion’s products 

NB  Liable for defamation 

 Not liable for misleading or deceptive conduct (conduct in question was not for 
trade or commerce – related to political or educational purpose) 

2.2.5. Examples of statements amounting to injurious falsehood 

a) False assertions that: 

 The plaintiff’s products were inferior; 

 The plaintiff’s employees were engaged in immoral conduct; 

 The plaintiff’s employees had an infectious disease; 

 The plaintiff ceased to trade; 

 The plaintiff’s house was haunted; 

 The plaintiff was not available for future employment; 

 The vendor of goods or land was not the true owner of the goods or land; 

 The plaintiff was complicit in the theft of goods, overcharged and managed its business 

incompetently; and 

 The plaintiff was engaged in fraud and conspiracy, was negligent, contravened relevant 

legislation and perverted the course of justice. 

2.3. Misleading or deceptive conduct [s 18 ACL] 

2.3.1. Statutory provision 

a) “A person must not, in trade or commerce, engage in conduct that is misleading or deceptive or is 

likely to mislead or deceive" [s 18 ACL] 
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 The purpose of the ACL s 18 is consumer protection 

 Conduct – the test is to determine what the effect of the conduct is on the ordinary consumer 

 Trade or commerce – the conduct in question must be in the course of trade or commerce. 

[Orion Pet Products v RSPCA] 

2.3.2. Elements of liability under s 18 ACL  

 

No. Element Comment 

1.  Applicability to corporations  Applies to the conduct of corporations [s 131 Competition 
and Consumer Act 2010] 

 If natural person, NSW legislation will apply [Fair Trading 
Act] 

2.  Conduct is misleading or 
deceptive 

 ‘Misleading or deceptive’ should be given their plain and 
natural meaning 

 Whether the class of consumers likely to be affected would 
be misled or deceived by the conduct in question 

 Consider the conduct as a whole and in their context 
[Parkdale Custom v Puxu] 

3.  Conduct occurs in trade or 
commerce 

 ‘Trade or commerce’ should be broadly interpreted, but 
limited to ‘those activities or transaction which, of their 
nature, bear a trading or commercial character’ [Concrete 
Constructions (NSW) v Nelson] 

 

2.3.3. Overlap between misleading or deceptive conduct and defamation 

a) Defamation and misleading or deceptive conduct have been readily acknowledged to overlap [Global 

Sportsman v Mirror Newspapers] 

b) ACL s 18 should be given their ordinary and natural meaning and, if as a consequence, their 

application overlaps with the application of other causes of action such as defamation, it should be 

presumed that this is what the legislature intended [Versace v Monte] 

c) Impact upon ordinary operation of the media 

 Issue is whether there were any arguments for media to defend their operations (from liability) 

2.3.4. Defence: “Information Providers 

 

Australian Consumer Law (Cth) cl 19 (previously s 65A TPA) 

(1) [s 18 ACL] does not apply to publication of matter by an information provider if: 

(a) In any case – the information provider made the publication in the course of 
carrying on a business of providing information; or 

(b) If the information provider is the Australian Broadcasting Corporation, the 
Special Broadcasting Services Corporation or the holder of a licence granted 
under the Broadcasting Services Act 1992 – the publication was by way of a radio or 
television broadcast by the information provider. 
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(2) Subsection (1) does not apply to a publication of an advertisement. 

… 

(5) An information provider is a person who carries on a business of providing 
information. 

 

a) Focus is on ‘information providers’ such as mainstream media outlets and other educational entities. 

b) Not an absolute protection: 

 Media outlets were able to avoid liability broadly where they were engaged in news and current 

affairs reporting – also extending to freelance journalists [Bond v Barry] 

 However, less likely to be able to rely upon it where they were engaged in self-promotional, 

third party promotional or advertising activities  

o Spruiking personal security services [Versace v Monte]  

o Promotion and advertisement of a contracted program [ACCC v Channel Seven Brisbane] 

c) In essence, the defence does not extend to activities that fall outside the ordinary practices of 

journalism [ACCC v Channel Seven Brisbane] 

 

Case Name Global Sportsman Pty Ltd v Mirror Newspapers (1984) 2 FCR 82 

Facts  Professional cricketer entered into an agreement with Global Sportsman to 
undertake promotional activities. 

 Mirror Newspapers, unaware of this agreement, published matter that implicated 
the cricketer in the factionalism and ‘mutiny’ said to be afflicting Australian cricket 
at the time. 

 Global Sportsman sued for defamation and misleading or deceptive conduct 

Issue  Whether the publications were misleading or deceptive for the purpose of s 18 
ACL 

o i.e. whether Mirror Newspapers could read down s 18 to exclude defamatory 
speech 

Held  Section 18 cannot be read down to exclude defamatory speech 

Reasoning  No express words in s 18 ACL that excludes defamatory speech 

 No necessary implication that ‘misleading or deceptive’ excludes defamatory 
speech 

 Must construe statute as a whole and if there are no common law defences in the 
statute, then must assume that the drafters turned their minds to it and chose not 
to imp it (otherwise wishful thinking) 

 

Case Name Versace v Monte (2002) 119 FCR 349 

Facts  Monte promoted memoirs he wrote and self-published on his website claiming 
that he offered personal security services to Gianni Versace and that Versace was a 
front for laundering mafia money. 

 Mainstream media outlets drew some attention to the memoirs. 

 Versace sued Monte for defamation and misleading or deceptive conduct. 
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Issue  Whether Monte should be able to rely upon a defence of being an information 
provider for the purpose of s 19 ACL (or equivalent s 65A TPA) 

 Is Monte, in substance, providing information? 

Held  Monte not able to rely upon the defence. 

Reasoning  Monte was not providing information, was spruiking his personal security services. 

 

Case Name Bond v Barry (2008) 173 FCR 106 

Facts  Alan Bond involved in the Mesotho Diamond Company. 

 Shareholders upset with Bond’s purported intention to strip the company of assets 
to the detriment of the shareholders. 

 Barry wrote a story on a freelance basis detailing the conflict in the company. 

 Bond sued for misleading or deceptive conduct; Barry claimed defence under s 
65A TPA (s 19 ACL) 

Issue  Whether the defence applied to freelance journalists. 

Held  The defence extends to freelance journalists that were engaging in the ordinary 
tasks of journalists for an information provider. 

 

Case Name ACCC v Channel Seven Brisbane Pty Ltd (2009) 239 CLR 305 

Facts  ‘Today Tonight’ entered an understanding with ‘Widely Wealthy Women’ aiming 
to make suburban women rich in mere months through property transactions 

 Progress would be tracked from 0 capital to property millionaires 

 ACCC pursued ‘Widely Wealthy Women’ and ‘Today Tonight’ for contravening 
the TPA 

Issue  Whether Today Tonight had benefit of defence under s 65A TPA 

Held  The defence does not extend to practices by information providers that fall 
outside the ordinary practices of journalism. 

Reasoning  Defence is meant to operate beneficially for information providers to protect the 
ordinary practices of journalism. 

 However, there were exceptions where information provider entered into contract 
or understanding with a provider of goods or services 

 Although there was no contract, it would be sufficient if there was an arrangement 
or understanding. 

 Promotion of the services provided by Widely Wealthy Women fell outside the 
ordinary practices of journalism. 

 Essentially entered into a content arrangement for the promotion and 
advertisement of the program. 

NB  If Today Tonight entered into critical reporting of the program then it would have 
been within the ordinary practices of journalism. 

2.3.5. Remedies 

a) The Federal Court may:  
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