
Admin Law Notes  

 

What is Administrative Law? 

- area of public law that regulates the relationship between the citizen and the state, 

ensuring that an administrative body acts within the law 

- extended to private bodies, such as trade unions, perhaps because they exercise certain 

powers of a semi-public character e.g. procedural fairness  

- central precepts: parliamentary sovereignty, ministerial responsibility to parliament, the 

constitutional conventions surrounding the reserved powers of the Crown, the rule of 

law and the separation of legislative, judicial and administrative powers.  

- The constitutional framework: Executive which determines what the law should be and 

often intends to make life easier for itself - ignores role of HC in interpreting the rigid 

document of the Constitution  

 

Parliamentary rule or responsible government 

- origins in the struggles between the English monarch, heading a federal aristocracy and 

the parliament, representing the emerging mercantile and capitalist class. 

-  the Crown and the Privy Council through the Star Chamber exercised central power 

-  judicial control = prerogative writs such as certiorari, mandamus, prohibition and 

habeas corpus- form the heart of the old administrative law 

- tribunals, FOI legislation and Ombudsmen, infringes the notion of ministerial 

responsibility  

- responsible govt: bureaucracy has a watch dog 

o involves the idea that governments and ministers are – and should be – answerable 

to parliament 

o pg 29 - Thynne and Goldring (1987): executive is becoming less responsible to 

Parliament due to the power of the political parties and the complexity of modern 

bureaucracies  

 

Sovereignty of parliament 

- English revolution = parliament became the legal sovereign, determining what is law by 

legislation subject to the separation of powers with the judiciary and the executive. 

- events in the early years of the 21st century underscored the limits of parliamentary 

power e.g. the wide use of executive power and tighter restrictions on public and 

parliamentary scrutiny.  

- parliaments do not have unfettered power but must share it according to the various 

heads set out in the Constitution 

 

The rule of law 

- Fundamental: all equally subject to the same body of stable/certain law, not subjected 

to arbitrary rule.  



- Not binding rule = no guarantee of the protection of legal and democratic rights. 

Involves judicial power to protect the rights of citizens 

- Dicey saw admin law as a manifestation of – rather than a means of restricting – 

bureaucratic power 

- urged the apolitical and objective nature of the law to emerge  

- Legal equality by no means assures social equality – latter mocks former when poorer or 

more vulnerable applicants lack access to the resources to adequately pursue their 

claims.  

- Dicey identified three concepts: 

1. No one was punishable by the state unless they committed a breach of the law and 

this breach was established before an ordinary court of law 

2. All citizens irrespective of status were subject to the law as administered by law 

courts, including every official, from the Prime Minister down to the police constable  

3. In contrast to the American system, personal liberties and freedoms are derived 

from common law principle, and not written guarantees of freedom.  

 

The separation of powers 

- the three “arms” of government are legislative, judicial and executive (latter equivalent 

to administrative) to provide checks and balances against each = 3 institutions designed 

to give independence to each branch of government = limit on power of each branch  

- clash with responsible government – doctrine requires executive to be answerable and 

that true separation is answerable – roles of the court and administrative decision 

makers are similar  

- Mistrust of government implicit in the ‘separation’ of powers doctrine doesn’t sit well 

with the assumption that each branch will respect the right of the other  

- Separation of powers exists by convention at State level, entrenched protection for 

judicial independence and for judges but not the jurisdiction 

- High Court drawn a sharp distinction between courts and tribunals. 

- Judicial and executive powers constitutionally cannot be conferred on the same body. 

- Tribunals cannot make final and enforceable decisions on questions of law 

- Higher courts can exercise quasi-legislative power; their decisions establish broad legal 

rules or principles. In Mabo v Qld (1992) the HC created a legal entity known as native 

title.    

- The courts defend separation of the judicial power. In Boilermakers, the HC upheld a 

strict distinction between the powers, denying bodies other than courts exercising 

judicial power of the Commonwealth. 

- Commonwealth courts cannot be given general executive powers, e.g. to review the 

merits of decisions 

 Merits review vs. legal review 

o Merits review is generally confined to tribunals 



o Tribunals have the power to reconsider a decision - same power as the original decision 

maker 

o Courts can only determine whether a decision was made lawfully- set aside to be re-

made  

o  unlawful decision can be reconsidered without any change to the outcome - Green v 

Daniels (1997) 

o Litigation may serve to highlight issues and be part of the battle to determine rights on a 

wider scale.  

o Mason J in Peko-Wallsend: The limited role of a court reviewing the exercise of an 

administrative discretion must constantly be borne in mind. It is not the function of the 

Court to substitute its own decision for that of the administrator by exercising a 

discretion which the legislature has vested in the administrator. Its role is to set limits on 

the exercise of that discretion...” – pg 434  

 

 

 

 

Human rights and Admin Law 

 principles: open government (FOI and reasons for decisions); honest government (anti-

corruption measures such as ICAC, the Crime and Misconduct Commission and Whistle 

blowing legislation); and fair government (consistent, rational and impartial decision 

making).  

 Professor A W Bradley: the ability of individuals to seek judicial review of government 

decisions which adversely affect them; the existence of an appeals process from a first 

instance decision by an official to a judicial (or quasi-judicial) body; and the ability of the 

courts to further review decisions both in terms of legality and merits can together 

constitute the right to administrative justice.  

 The best and preferable decision must be made consistent with human rights principles 

enshrined in Australian Law.  

  Providing reasons recognises the dignity of members of society and treats those subject 

to decisions with respect.  

 Freedom of Information can be seen not only as an aspect of administrative justice but 

as giving credence to the doctrine of freedom of speech.  

 a right to know what government and other institutions of power are doing, in order to 

assess the value of decisions in order to be sufficiently informed to make the exercise of 

a vote meaningful.  

 The Ombudsman and anti corruption bodies can be seen as mechanisms available for 

individuals to rectify abuses of human rights.  Ombudsman can investigate, recommend 

changes, and report to Parliament in attempt to bring about change. Anti corruption 

bodies may also intervene if necessary. 



 The rules of procedural fairness can be seen as ensuring justice is not only done but 

seen to be done – another fundamental aspect of “due process”.  

 Unless there is a clear intention to the contrary, statutory provisions are to be read 

consistently with international law is of great value in the protection and promotion of 

human rights.  

 

Rise of Admin Law 

- Menzies proposed that government would play a limited role in regulating affairs, 

bureaucracy would have restrictive function.  

- Failed to cut down Cth Public Service and the overlap of functions between Cth and 

State bureaucracies.  

- High Court decisions on the subject did not interfere with administrative decision 

making. 

- By 1960s two main concerns: control of bureaucratic policy making and control of 

bureaucratic decisions which affect particular individuals. 

- led to attempts to develop institutions to increase administrative co-operation with 

government policy and establishment of committees to recommend major reforms.  

 
- Decline of Parliament: Brugger and Jaensch (1985) Australian Politics: Theory and 

Practice: Parliament is in decline, and the only debate is about when. Parliaments are 

divided and are in a competition for esteem which does not contribute to the welfare of 

citizens. Parliaments do provide a channel whereby the public might be kept aware of 

the actions of the executives, so they aren't altogether redundant, they are just weak. 

- One of the reasons cited for rise of admin law is the limited power of parliament. 

Problems with the argument: the rise in admin does not mirror the said decline. Further 

it is not clear why the increasingly powerful executive would wish to allow its control of 

parliament to be diluted. Finally, why would one expect a strengthened administrative 

law to be chosen as a solution to a weakened parliament? There are more logical steps 

which would have been taken. Admin law is not there to fix unsatisfactory parliaments 

but to act as a response to individual grievances. 

- Political power tends to lie with the Executive. (However there is a shift towards 

powerful parliaments in the 1990's.) 

 
- Ministers and Administrators: Relationship between ministers and their departments is 

an area of concern for politicians. Ensuring a politically responsive public service due to a 

growing interest in politicians to have an active role in policy making (rather than leaving 

it to public servants.) However suspicion of administrators has meant that (through the 

new administrative law) ministers have made them more susceptible to the 

administrative law system. 

 
- Individualism and Administrative Rights: Rise of individualism led to assertion of rights 



and demands for increased democracy. Consensus politics (let the rulers govern) was 

clearly over. In a growth economy, those concerned about lifestyle could see no sense in 

simple obedience to authority. The Vietnam war politicised a generation for providing a 

stimulus and focus for anti-authoritarian ideology. The ideology of rule of law was 

mobilised.  

- Individuals became empowered by the belief that they have an entitlement to 

government benefit. Karen Green case expressed the hopes of those committed to 

protecting individual rights and insisting on legality of decision making. A rights 

approach to admin law suggested the need for a streamlined process for review of 

administrative decisions, cases heard by an arbitrator on the basis of merits. 

 
- Perceived Inadequacies of admin law 

a) Judicial Review v Review on the merits - Investigate the legality of the decisions of 

inferior courts, tribunals and administrative decision makers - limited to questions of 

law. The separation of powers doctrine would not allow review on questions of fact, or 

merit. Courts are hesitant to trespass into the sphere of politics.  

b) Grounds of review- Administrative law review can fall into two categories; on principles 

of legality (ultra vires), or on grounds of procedural fairness (Natural justice). Ultra vires: 

The administrative action cannot exceed the limit of the grant of power. Procedural 

Fairness: Decision makers must make decisions which result in as fair an outcome as 

possible. They must act as if they have no interest in the final outcome.  

d) Access to the courts - The cost of bringing an action to the high court is high, putting it 

out of reach to most people. A litigant must also prove they have sufficient standing to 

bring forward a case.  

e) Reason and Evidence - One cannot validly challenge a decision if there is no reason given 

for that decision. What would you argue? 

 

- New Administrative Law: As a result of the Kerr report, four key pieces of legislation 

were passed which changed the face of administrative law: These were the 

Administrative Decisions (Judicial Review Act) 1977, the Administrative Appeals Tribunal 

Act 1975, the Freedom of Information Act 1982 and the Ombudsman Act 1986.  

a. Administrative Decisions (Judicial Review Act) 1977 - Grounds for challenging an 

administrative decision set out in this act (s5-7)  

b. AAT - The AAT is empowered to stand in the shoes of the original decision maker; 

consider the facts of the case and make determinations on the merits of a case.  

c. Administrative Review council - Created from the AAT Act 1975, this council is an 

independent advisory body which has general oversight over the system of 

administrative review. The ARC also considers its function to include promotion of 

knowledge of the review process. 

d. Ombudsman - A “Watchdog” with wide power to investigate action that relates to 

matters of administration. Exist on both state and Commonwealth level.  



e. Freedom of information: provides access to govt information. Designed to allow 

individuals access to personal information held about them, and to allow individuals 

the opportunity to challenge and where appropriate have that info amended 

f.  Reasons for decisions: the new admin law package accepted that in order to 

challenge govt decisions, individuals need to be provided with reasons for the 

decision 

 
           Reformation 

-  not just to remedy legal complexities, also seen as some sort of solution to the growth 

of the bureaucracy and the decline of parliament 

- new admin law was seen as important to the restructuring and reorganisation of the 

public sector 

- Tomasic (1987): admin law reform: who benefits?: Governments have realised that 2 

substantial benefits flow from the existence of this body of federal admin law:  

1. The legitimatisation of govt decision making processes which the existence of the new 

admin law procedures provides: the FOI act and the ombudsman are the most 

important legitimating mechanisms 

2. managerial benefit: routinisation and rationalisation of decision making processes has 

taken place 

 Allars (1991): managerialism and admin law: based upon a new conception of 

accountability through efficiency in organisation/administration, owing much to 

corporate mgmt principles of private sector 

Post 1970’s legislative reform:  

- The new admin law with its 1970’s conception of accountability through fairness and 

openness remains firmly in place 

- reform of the late 1980’s introduced innovations: the independent commissions against 

corruption, whistle blowing legislation and rule making. Also public demand for steps to 

be taken to deal with the perceived evidence of entrenched corruption at high levels of 

the executive 

- Rationality: admin law and managerialism share a concern to ensure rationality in public 

administration through Fairness (procedural), Equity (combination of procedural fairness 

and individual justice in terms of outcomes of decisions), Openness (public access to 

information) and Statutory rule making procedures which envisage a harmony between 

norms of efficiency, including cost benefit analysis, and those serving openness.  

 

Administrative Law in Decline 

1. The capacity of the admin law system to function effectively is dependant funding 

and accessibility 

2. Moves intended to restrict access to review in the migration area 

3. tendency for Aust govts to adopt a private sector model as the basis for organising 

the public service 



4. The effects of privatisation, corporatisation and contracting out = decisions 

unreviewable 

 


