
FINAL EXAM NOTES 
 
** check if it says criminal or civil proceeding !!  
 
TOPIC 1: CRIMINAL PROCEDURE & ARREST- LEPRA 
 
Section 99: LEPRA Powers of Police to Arrest without a warrant/order of court  
 
Elements:  
 
99(1) A police officer may without a warrant arrest a person if: 
 

a) The police officer suspects on reasonable grounds that the person is 
committing or has committed an offence, and 
 

b) the police officer is satisfied that the arrest is reasonably necessary for any one 
or more of the following reasons: 

 
(i) to stop the person committing or repeating the offence or committing 

another offence, 
(ii) to stop the person fleeing from a police officer or from the location of 

the offence, 
(iii) to enable inquiries to be made to establish the person’s identity if it 

cannot be readily established or if the police officer suspects on 
reasonable grounds that identity information provided is false, 

(iv) to ensure that the person appears before a court in relation to the 
offence, 

(v) to obtain property in the possession of the person that is connected 
with the offence, 

(vi) to preserve evidence of the offence or prevent the fabrication of 
evidence, 

(vii) to prevent the harassment of, or interference with, any person who may 
give evidence in relation to the offence, 

(viii) to protect the safety or welfare of any person (including the person 
arrested), 

because of the nature and seriousness of the offence. 
 
What is arrest? 
 
• R v O’Donoghue Arrest is established where a person is deprived of his liberty – 

he is no longer a free person. (don’t need to be bound) 
 

• Hatzinikolaou v Snape No magic formula required – mere words may be 
sufficient.  No longer requires actual seizing or touching of the suspect.   
 

• NSW v Delly Apart from making it clear that the person is no longer free to go, 
Police must also tell the person why he is being arrested.   

 
When should powers of arrest be exercised? 



 
§ In DPP v Carr and High Court case of Williams v The Queen -arrest is a last 

resort.  
 
• Where police had alternatives to arrest they had to use them before arresting a 

person- improper/illegal arrest  
 
§ Christie and Another v Leachinsky - an arrest without warrant, either by a policeman or by a 

private person, can be justified only if it is an arrest on a charge which is made known to the 
person arrested unless the circumstances are such that the person arrested must know the 
substance of the alleged offence, (eg, where the alleged wrongdoer is caught red-handed), or 
where he forcibly resists arrest; the circumstances of the present case were not covered by 
any such qualification; and, therefore, the initial arrest and imprisonment were unlawful and 
constituted false imprisonment. 

 
DPP v Carr: 

• This incident occurred in Wellington, NSW.  Carr (local Indigenous man) 
slightly drunk, walking down road. Rock thrown at police car. Police car 
stops, Carr is questioned. Police know that he hasn’t thrown the rock but think 
he knows who did. Carr thinks he is being accused of throwing the rock. Const 
Robins and Carr have known each other for 5 years, and Robins knows where 
Carr lives. 

• Carr says to Robins “Fuck off. I didn’t fucken do it. You can get fucked”. 
• Robins tells Carr he is under arrest for offensive language. Robins tries to put 

Carr into police car. Carr breaks free and runs away. Robins chases him, they 
struggle.  Carr grabs Robins and rips his shirt. 

• At Police Station Carr says to Robins “I’m going to get you knocked, you go 
to Sydney I’ll get you killed, you and that other cunt, I’m going to kill your 
kids and I’m going to kill you, I’m going to get my brothers to cut your throat, 
I’m going to kick the cunt right out of you”. 

• Carr, because he thought he was being wrongly accused of throwing rocks, 
ends up being charged with the following counts: 

– Use Offensive Language - s4A Summary Offences Act (Fine : 6 
penalty units - $660). 

–  Resist Arrest - s546C Crimes Act (max 12 mths). 
–  Assault police, s60 Crimes Act (max 5yrs) 
– Intimidate Police – s545B Crimes Act (max 2yrs) 

• Three charges: offensive language, resist arrest, assault police are very 
common. = The trifecta. 
 

Outcome 
• Held: Conducted a voir dire and held that the evidence relating to resisting police, 

assault police and intimidate police was obtained in consequence of an improper 
act, (arrest and charge was illegal) namely, the arrest of Mr Carr for an offensive 
language charge.  Later heard argument on the exercise of discretion under s138 
Evidence Act. 

R v McClean 
 
Facts:  
 



§ Police were called by the resident of a unit on basis that there had been an 
attempted break in  

§ When police arrived they saw the accused and a male companion standing on 
the first level balcony in front of the unit  

§ Police asked them why they were there- accused said resident had a dog that 
didn’t belong to her  

§ Police asked accused for her ID – her drivers license was recorded  
§ Accused raised her voice police could smell intoxicating liquor on her breath 
§ Police said: I have been informed that you were in the immediate vicinity at 

the time of break in- at this point you have to wait here until we make further 
inquiries. We will get some details from you – failure to comply and you may 
be committing an offence.  

§ Accused pushed constable in chest with inner forearms causing constable to 
lose balance and step backwards- accused tried to get away she was 
handcuffed and told she was under arrest for assault and for resisting charge  

 
Held: it is not enough to arrest a person simply because there is a reasonable 
suspicion that they have committed an offence. Arrest will be unlawful unless it is 
necessary to achieve one of the purposes set out in s99(3). It is not one of those 
purposes that further investigation needs to take place. Arrest is a last resort 
 
Breach of Peace – s 4 LEPRA 
 
(2) nothing in this Act affects the powers conferred by the common law on police 
officers to deal with breaches of the peace. 
 
DPP v Armstrong – breach of peace 
 
Facts: 
 
§ Armstrong (A) was standing on roadway when police wagon drove along the 

street. A didn’t move off roadway vehicle came to a stop 
§ A refused to move- was yelling at police – he was arrested for breach of peace – 

behaving in an offensive manner in a public place. A resisted arrest kicked against 
caged door when pushed into vehicle. 

§ Police drove and parked alongside road and decided to release him. A was asked 
to produce ID- he didn’t have any  

§ Altercation followed which led to charge charges of assault, and second charge of 
resist arrest.  

 
Held: 
 

§ Under s 99 not arrest was affected magistrate held unlawful arrest 
§ Appeal – court held that there is another arrest power = s 4 breach of peace  
§ Thus, magistrate erred allowed appeal 

 
 
S 100 Power of other persons to arrest without warrant 
 
(1) A person (other than a police officer) may, without a warrant, arrest a person if: 



(a) the person is in the act of committing an offence under any Act or 
statutory instrument, or 

(b) the person has just committed any such offence, or 
(c) the person has committed a serious indictable offence for which the person 

has not been tried. 
 

(2) A person who arrests another person under this section must, as soon as is 
reasonably practicable, take the person, and any property found on the person, 
before an authorised officer to be dealt with according to law. 

 
Alternatives to arrest: 
• Ignore the offence 
§ Infringement notice 
§ Summons 
§ Court Attendance Notice (CAN) – getting someone to court via summons  
§ Get name and address; consider options later. 

 
Pre-trial silence – s 89 Evidence of Silence EA 1995 
 

(1) Subject to s89A, in a criminal proceeding, an inference unfavourable to a party 
must not be drawn from evidence that the party or another person failed or 
refused: 

  (a) to answer one or more questions, or  
  (b) to respond to a representation, 
 
put or made to the party or other person by an investigating official who at that time 
was performing functions in connection with the investigation of the commission, or 
possible commission, of an offence. 
 
Exception to s 89 is s 89A: Evidence of silence in criminal proceedings for serious 
indictable offences  
 
(3) In a criminal proceeding for a serious indictable offence, such unfavourable 

inferences may be drawn as appear proper from evidence that, during official 
questioning in relation to the offence, the defendant failed or refused to mention a 
fact:  

(a) that the defendant could reasonably have been expected to mention in the 
circumstances existing at the time, and  
 

(b) that is relied on in his or her defence in that proceeding.  
 
 (2) further stipulates that the inference can only be drawn if an investigator provides 
a supplementary caution to the suspect and that this person is permitted to obtain legal 
advice. The caution must be given in the presence of a lawyer acting for the 
defendant.  
 
 (6) states that these provisions do not apply to: 

o  persons under 18 years; or  
o those with a cognitive impairment.  

OTHER: 



 
Powers to require identity to be disclosed: ss 11, 12, 13 
 
A. S 12 – identity may be required to be disclosed  
 

(1) A police officer may request a person whose identity is unknown to the officer 
to disclose his or her identity if the officer suspects on reasonable grounds that 
the person may be able to assist in the investigation of an alleged indictable 
offence because the person was at or near the place where the alleged 
indictable offence occurred, whether before, when, or soon after it occurred. 

(2)  
A police officer may request a person whose identity is unknown to the officer 
to disclose his or her identity if the officer proposes to give a direction to the 
person in accordance with Part 14 for the person to leave a place. 

 
B. S 12 – failure to disclose identity  
 
A person who is requested by a police officer in accordance with section 11 to 
disclose his or her identity must not, without reasonable excuse, fail or refuse to 
comply with the request. 
 
C. S 13 – false or misleading information about identity  
 
A person must not, without reasonable excuse, in response to a request made by a 
police officer: 
 

(a) give a name that is false in a material particular, or 
(b) give an address other than the person’s full and correct address. 

 
Maximum penalty: 2 penalty units. 
 
The investigation process and safeguards in custody: (ss 114-131) 
 
A. s 144 detention after arrest for purposes of investigation  
 
(1) A police officer may in accordance with this section detain a person, who is 

under arrest, for the investigation period provided for by section 115. 
 

(2) A police officer may so detain a person for the purpose of investigating whether 
the person committed the offence for which the person is arrested. 

 
(3) If, while a person is so detained, the police officer forms a reasonable suspicion 

as to the person’s involvement in the commission of any other offence, the police 
officer may also investigate the person’s involvement in that other offence during 
the investigation period for the arrest.  

 
(4) The person must be: 

(a) released (whether unconditionally or on bail) within the investigation period, 
or 

(b) brought before an authorised officer or court within that period, or, if it is not 



practicable to do so within that period, as soon as practicable after the end of 
that period. 

 
B. s 115 –investigation period  
 

(1) The investigation period is a period that begins when the person is arrested 
and ends at a time that is reasonable having regard to all the circumstances, 
but does not exceed the maximum investigation period. 
 

(2) The maximum investigation period is 4 hours or such longer period as the 
maximum investigation period may be extended to by a detention warrant. 

 
C. S 116 determining reasonable time  
 

(1) In determining what is a reasonable time for the purposes of section 115 (1), 
all the relevant circumstances of the particular case must be taken into 
account. 
 

(2) Without limiting the relevant circumstances that must be taken into account, 
the following circumstances (if relevant) are to be taken into account: 

(a) the person’s age, physical capacity and condition and mental capacity 
and condition, 

(b) whether the presence of the person is necessary for the investigation, 
(c) the number, seriousness and complexity of the offences under 

investigation, 
(d) whether the person has indicated a willingness to make a statement or 

to answer any questions, 
(e) the time taken for police officers connected with the investigation 

(other than police officers whose particular knowledge of the 
investigation, or whose particular skills, are necessary to the 
investigation) to attend at the place where the person is being detained, 

(f) whether a police officer reasonably requires time to prepare for any 
questioning of the person, 

(g) the time required for facilities for conducting investigative procedures 
in which the person is to participate (other than facilities for complying 
with section 281 of the Criminal Procedure Act 1986 ) to become 
available, 

(h) the number and availability of other persons who need to be questioned 
or from whom statements need to be obtained, 

(i) the need to visit the place where any offence concerned is believed to 
have been committed or any other place reasonably connected with the 
investigation of any such offence, 

(j) the time during which the person is in the company of a police officer 
before and after the person is arrested, 

(k) the time taken to complete any searches or other investigative 
procedures that are reasonably necessary to the investigation 
(including any search of the person or any other investigative 
procedure in which the person is to participate), 

(l) the time required to carry out any other activity that is reasonably 
necessary for the proper conduct of the investigation. 



 
(3) In any criminal proceedings in which the reasonableness of any period of time 

that a person was detained under this Part is at issue, the burden lies on the 
prosecution to prove on the balance of probabilities that the period of time was 
reasonable. 

 
D. S 117 Certain times to be disregarded in calculating investigation period 

 
(1) The following times are not to be taken into account in determining how much of 

an investigation period has elapsed: 
 

(a) any time that is reasonably required to convey the person from the 
place where the person is arrested to the nearest premises where 
facilities are available for conducting investigative procedures in 
which the person is to participate, 

(b) any time that is reasonably spent waiting for the arrival at the place 
where the person is being detained of police officers, or any other 
persons prescribed by the regulations, whose particular knowledge of 
the investigation, or whose particular skills, are necessary to the 
investigation, 

(c) any time that is reasonably spent waiting for facilities for complying 
with section 281 of the Criminal Procedure Act 1986 to become 
available, 

(d) any time that is required to allow the person (or someone else on the 
person’s behalf) to communicate with a friend, relative, guardian, 
independent person, Australian legal practitioner or consular official, 

(e) any time that is required to allow such a friend, relative, guardian, 
independent person, Australian legal practitioner or consular official to 
arrive at the place where the person is being detained, 

(f) any time that is required to allow the person to consult at the place 
where the person is being detained with such a friend, relative, 
guardian, independent person, Australian legal practitioner or consular 
official, 

(g) any time that is required to arrange for and to allow the person to 
receive medical attention, 

(h) any time that is required to arrange for the services of an interpreter for 
the person and to allow the interpreter to arrive at the place where the 
person is being detained or become available by telephone for the 
person, 

(i) any time that is reasonably required to allow for an identification 
parade to be arranged and conducted, 

(j) any time that is required to allow the person to rest or receive 
refreshments or to give the person access to toilet and other facilities as 
referred to in section 130, 

(k) any time that is required to allow the person to recover from the effects 
of intoxication due to alcohol or another drug or a combination of 
drugs, 

(l) any time that is reasonably required to prepare, make and dispose of 
any application for a detention warrant or any application for a search 
warrant or crime scene warrant that relates to the investigation, 



(m) any time that is reasonably required to carry out charging procedures in 
respect of the person, 

(n) any time that is reasonably required to carry out a forensic procedure 
on the person under the Crimes (Forensic Procedures) Act 2000 , or to 
prepare, make and dispose of an application for an order for the 
carrying out of such a procedure. 
 

(2) In any criminal proceedings in which the question of whether any particular time 
was a time that was not to be taken into account because of this section is at issue, 
the burden lies on the prosecution to prove on the balance of probabilities that the 
particular time was a time that was not to be taken into account. 

 
D. S 118 Detention warrant to extend investigation period 
 
(1) A police officer may, before the end of the investigation period, apply to an 

authorised officer for a warrant to extend the maximum investigation period 
beyond 4 hours. 
 

(2) The person to whom an application for a detention warrant relates, or the person’s 
legal representative, may make representations to the authorised officer about the 
application. 

 
(3) The authorised officer may issue a warrant that extends the maximum 

investigation period by up to 8 hours. 
 
(4) The maximum investigation period cannot be extended more than once. 
 
(5) An authorised officer must not issue a warrant to extend the maximum 

investigation period unless satisfied that: 
 

(a) the investigation is being conducted diligently and without delay, and 
(b) a further period of detention of the person to whom the application relates is 

reasonably necessary to complete the investigation, and 
(c) there is no reasonable alternative means of completing the investigation 

otherwise than by the continued detention of the person, and 
(d) circumstances exist in the matter that make it impracticable for the 

investigation to be completed within the 4-hour period. 
 

(6) As soon as reasonably practicable after a detention warrant is issued, the custody 
manager for the person to whom the warrant relates: 
 
(a) must give the person a copy of the warrant, and 
(b) must orally inform the person of the nature of the warrant and its effect. 

 
 
 
E. S 119 Detention warrants  
 

(1) An application for a detention warrant may be made by the applicant in person 
or by telephone. 



 
(2) In any criminal proceedings, the burden lies on the prosecution to prove on the 

balance of probabilities that the warrant was issued. 
 

(3) In the case of an application made for a detention warrant by telephone, the 
applicant for the warrant must, within one day after the day on which the 
warrant is issued, give or transmit to the authorised officer concerned an 
affidavit setting out the information on which the application was based that 
was given to the authorised officer when the application was made. 

 
F. 120 Information in application for detention warrant 

 
(1) An authorised officer must not issue a detention warrant unless the application for 

the warrant includes the following information: 
 
(a) the nature of any offence under investigation, 
(b) the general nature of the evidence on which the person to whom the 

application relates was arrested, 
(c) what investigation has taken place and what further investigation is proposed, 
(d) the reasons for believing that the continued detention of the person is 

reasonably necessary to complete the investigation, 
(e) the extent to which the person is co-operating in the investigation, 
(f) if a previous application for the same, or substantially the same, warrant was 

refused, details of the previous application and of the refusal and any 
additional information required, 

(g) any other information required by the regulations. 
 

(2) The applicant must provide (either orally or in writing) such further information 
as the authorised officer requires concerning the grounds on which the detention 
warrant is being sought. 
 

(3) Nothing in this section requires an applicant for a detention warrant to disclose the 
identity of a person from whom information was obtained if the applicant is satisfied 
that to do so might jeopardise the safety of any person. 
 
G. 121 Detention after arrest for purposes of investigation may count towards 

sentence 
 
In passing sentence on a person convicted of an offence, a court may take into 
account any period during which the person was detained under this Part in respect of 
the offence and may reduce the sentence it would otherwise have passed. 
 
 
 
 
 
H. s 122 LEPRA Requires a custody manager to both orally and in writing:   
 
(1) As soon as practicable after a person who is detained under this Part (a  

"detained person" ) comes into custody at a police station or other place of 



detention, the custody manager for the person must orally and in writing: 
 

(a) caution the person that the person does not have to say or do anything but that 
anything the person does say or do may be used in evidence, and 

(b) give the person a summary of the provisions of this Part that is to include 
reference to the fact that the maximum investigation period may be extended 
beyond 4 hours by application made to an authorised officer and that the 
person, or the person’s legal representative, may make representations to the 
authorised officer about the application. 
 

(2) The giving of a caution does not affect a requirement of any law that a person 
answer questions put by, or do things required by, a police officer. 
 
 (3) After being given the information referred to in subsection (1) orally and in 
writing, the person is to be requested to sign an acknowledgment that the information 
has been so given. 
 
I. 123 Right to communicate with friend, relative, guardian or independent person and 
Australian legal practitioner 
 
(1) Before any investigative procedure in which a detained person is to participate 

starts, the custody manager for the person must inform the person orally and in 
writing that he or she may: 
 

(a) communicate, or attempt to communicate, with a friend, relative, guardian 
or independent person: 
 

i. to inform that person of the detained person’s whereabouts, and 
ii. if the detained person wishes to do so, to ask the person communicated 

with to attend at the place where the person is being detained to enable 
the detained person to consult with the person communicated with, and 
 

(b) communicate, or attempt to communicate, with an Australian legal 
practitioner of the person’s choice and ask that Australian legal practitioner 
to do either or both of the following: 
 

i. attend at the place where the person is being detained to enable the 
person to consult with the Australian legal practitioner, 

ii. be present during any such investigative procedure. 
 

(2) If the person wishes to make any communication referred to in subsection (1), the 
custody manager must, as soon as practicable: 
 

(a) give the person reasonable facilities to enable the person to do so, and 
(b) allow the person to do so in circumstances in which, so far as is practicable, 

the communication will not be overheard. 
(3) The custody manager must defer for a reasonable period any investigative 

procedure in which the person is to participate: 
 

(a) to allow the person to make, or attempt to make, a communication referred 



to in subsection (1), and 
(b) if the person has asked any person so communicated with to attend at the 

place where the person is being detained: 
 

i. to allow the person communicated with to arrive at that place, and 
ii. to allow the person to consult with the person communicated with at 

that place. 
 

(4) If the person has asked a friend, relative, guardian or independent person 
communicated with to attend at the place where the person is being detained, the 
custody manager must allow the person to consult with the friend, relative, 
guardian or independent person in private and must provide reasonable facilities 
for that consultation. 
 

(5) If the person has asked an Australian legal practitioner communicated with to 
attend at the place where the person is being detained, the custody manager must: 

 
 

(a) allow the person to consult with the Australian legal practitioner in private 
and must provide reasonable facilities for that consultation, and 

(b) if the person has so requested, allow the Australian legal practitioner to be 
present during any such investigative procedure and to give advice to the 
person. 
 

(6) Anything said by the Australian legal practitioner during any such investigative 
procedure is to be recorded and form part of the formal record of the investigation. 
 

(7) An investigative procedure is not required to be deferred under subsection (3) (b) 
  

(8) (i) for more than 2 hours to allow a friend, relative, guardian, independent person 
or Australian legal practitioner that the person has communicated with to arrive at 
the place where the person is being detained. 

 
(9) An investigative procedure is not required to be deferred to allow the person to 

consult with a friend, relative, guardian, independent person or Australian legal 
practitioner who does not arrive at the place where the person is being detained 
within 2 hours after the person communicated with the friend, relative, guardian, 
independent person or Australian legal practitioner. This does not affect the 
requirement to allow an Australian legal practitioner to be present during an 
investigative procedure and to give advice to the person. 

 
(10) The duties of a custody manager under this section owed to a detained person 

who is not an Australian citizen or a permanent Australian resident are in addition 
to the duties of the custody manager owed to the person under section 124. 

(11) After being informed orally and in writing of his or her rights under this 
section, the person is to be requested to sign an acknowledgment that he or she 
has been so informed. 

 
J. 124 Right of foreign national to communicate with consular official 
 



(1) This section applies to a detained person who is not an Australian citizen or a 
permanent Australian resident. 
 

(2) Before any investigative procedure in which a person to whom this section applies 
is to participate starts, the custody manager for the person must inform the person 
orally and in writing that he or she may: 

 
(a) communicate, or attempt to communicate, with a consular official of the 

country of which the person is a citizen, and 
(b) ask the consular official to attend at the place where the person is being 

detained to enable the person to consult with the consular official. 
 

(3) If the person wishes to communicate with such a consular official, the custody 
manager must, as soon as practicable: 
 
(a) give the person reasonable facilities to enable the person to do so, and 
(b) allow the person to do so in circumstances in which, so far as is practicable, 

the communication will not be overheard. 
 

(4) The custody manager must defer for a reasonable period any investigative 
procedure in which the person is to participate: 
 
(a) to allow the person to make, or attempt to make, the communication referred 

to in subsection (2), and 
(b) if the person has asked any consular official so communicated with to attend at 

the place where the person is being detained: 
 
i. to allow the consular official to arrive at that place, and 

ii. (ii) to allow the person to consult with the consular official. 
 

(5) If the person has asked a consular official communicated with to attend at the 
place where the person is being detained, the custody manager must allow the 
person to consult with the consular official in private and must provide reasonable 
facilities for that consultation. 

(6) An investigative procedure is not required to be deferred under subsection (4) (b) 
(i) for more than 2 hours to allow a consular official that the person has 
communicated with to arrive at the place where the person is being detained. 

(7) An investigative procedure is not required to be deferred to allow the person to 
consult with a consular official who does not arrive at the place where the person 
is being detained within 2 hours after the person communicated with the consular 
official. 

(8) After being informed orally and in writing of his or her rights under this section, 
the person is to be requested to sign an acknowledgment that he or she has been so 
informed. 

(9) This section does not apply if the custody manager did not know, and could not 
reasonably be expected to have known, that the person is not an Australian citizen or 
a permanent Australian resident 
 
K. 125 Circumstances in which certain requirements need not be complied with 

 



(1) A requirement imposed on a custody manager under section 123 relating to a 
friend, relative, guardian or independent person need not be complied with if the 
custody manager believes on reasonable grounds that doing so is likely to result 
in: 
 
(a) an accomplice of the detained person avoiding arrest, or 
(b) the concealment, fabrication, destruction or loss of evidence or the 

intimidation of a witness, or 
(c) hindering the recovery of any person or property concerned in the offence 

under investigation, or 
(d) bodily injury being caused to any other person. 

 
(2) Further, in the case of a requirement that relates to the deferral of an investigative 
procedure, a requirement imposed on a custody manager under section 123 relating to 
a friend, relative, guardian or independent person need not be complied with if the 
custody manager believes on reasonable grounds that the investigation is so urgent, 
having regard to the safety of other persons, that the investigative procedure should 
not be deferred. 
 
L. 126 Provision of information to friend, relative or guardian 
 

(1) The custody manager for a detained person must inform the person orally of 
any request for information as to the whereabouts of the person made by a 
person who claims to be a friend, relative or guardian of the detained person. 
 

(2) The custody manager must provide, or arrange for the provision of, that 
information to the person who made the request unless: 

 
(a) the detained person does not agree to that information being provided, or 
(b) the custody manager believes on reasonable grounds that the person 

requesting the information is not a friend, relative or guardian of the detained 
person, or 

(c) the custody manager believes on reasonable grounds that doing so is likely to 
result in: 

i. an accomplice of the detained person avoiding arrest, or 
ii. the concealment, fabrication, destruction or loss of evidence or the 

intimidation of a witness, or 
iii. hindering the recovery of any person or property concerned in the 

offence under investigation, or 
iv. bodily injury being caused to any other person. 

 
 
 
 
M. 127 Provision of information to certain other persons 
 
(1) The custody manager for a detained person must inform the person orally of any 

request for information as to the whereabouts of the person made by a person who 
claims to be: 
 



(a) an Australian legal practitioner representing the detained person, or 
(b) in the case of a detained person who is not an Australian citizen or a 

permanent Australian resident, a consular official of the country of which the 
detained person is a citizen, or 

(c) a person (other than a friend, relative or guardian of the detained person) who 
is in his or her professional capacity concerned with the welfare of the 
detained person. 
 

(2) The custody manager must provide, or arrange for the provision of, that 
information to the person who made the request unless: 
 
(a) the detained person does not agree to that information being provided, or 
(b) the custody manager believes on reasonable grounds that the person 

requesting the information is not the person who he or she claims to be. 
 
N. 128 Provision of interpreter 
 
(1) The custody manager for a detained person must arrange for an interpreter to be 

present for the person in connection with any investigative procedure in which 
the person is to participate if the custody manager has reasonable grounds for 
believing that the person is unable: 
 
(a) because of inadequate knowledge of the English language, to communicate 

with reasonable fluency in English, or 
(b) because of any disability, to communicate with reasonable fluency. 

 
(2) The custody manager must ensure that any such investigative procedure is 

deferred until the interpreter arrives. 
 

(3) However, the custody manager need not: 
 

 
(a) arrange for an interpreter to be present if the custody manager believes on 

reasonable grounds that the difficulty of obtaining an interpreter makes 
compliance with the requirement not reasonably practicable, or 
 

(b) defer any such investigative procedure if the custody manager believes on 
reasonable grounds that the urgency of the investigation, having regard to the 
safety of other persons, makes such deferral unreasonable. 

 
 

(4) If an interpreter is not available to be present for the person in connection with any 
investigative procedure in which the person is to participate, the custody manager 
must instead arrange for a telephone interpreter for the person. 
(5) The custody manager must ensure that any such investigative procedure is 
deferred until a telephone interpreter is available. 
 
(6) However, the custody manager need not: 
	

(a) arrange for a telephone interpreter if the custody manager believes on 



reasonable grounds that the difficulty of obtaining such an interpreter makes 
compliance with the requirement not reasonably practicable, or 

 
(b) defer any such investigative procedure if the custody manager believes on 

reasonable grounds that the urgency of the investigation, having regard to the 
safety of other persons, makes such deferral unreasonable. 

 
O. 129 Right to medical attention 
 
The custody manager for a detained person must arrange immediately for the person 
to receive medical attention if it appears to the custody manager that the person 
requires medical attention or the person requests it on grounds that appear reasonable 
to the custody manager. 
 
P. 130 Right to reasonable refreshments and facilities 
 
(1) The custody manager for a detained person must ensure that the person is 

provided with reasonable refreshments and reasonable access to toilet facilities. 
 

(2) The custody manager for a detained person must ensure that the person is 
provided with facilities to wash, shower or bathe and (if appropriate) to shave if: 

 
 
(a) it is reasonably practicable to provide access to such facilities, and 
(b) the custody manager is satisfied that the investigation will not be hindered by 

providing the person with such facilities. 
 
Q. 131 Custody records to be maintained 
 

(1) The custody manager for a detained person must open a custody record in the 
form prescribed by the regulations for the person. 

 
(2) The custody manager must record the following particulars in the custody record 

for the person: 
 

(a) the date and time: 
i. the person arrived at the police station or other place where the custody 

manager is located, and 
ii. (ii) the person came into the custody manager’s custody, 

 
(b) the name and rank of the arresting officer and any accompanying officers, 
(c) the grounds for the person’s detention, 
(d) details of any property taken from the person, 
(e) if the person participates in any investigative procedure, the time the 

investigative procedure started and ended, 
(f) details of any period of time that is not to be taken into account under section 

117, 
(g) if the person is denied any rights under this Part, the reason for the denial of 

those rights and the time when the person was denied those rights, 
(h) the date and time of, and reason for, the transfer of the person to the custody 



of another police officer, 
(i) details of any application for a detention warrant and the result of any such 

application, 
(j) if a detention warrant is issued in respect of the person, the date and time a 

copy of the warrant was given to the person and the person was informed of 
the nature of the warrant and its effect, 

(k) the date and time the person is released from detention, 
(l)  any other particulars prescribed by the regulations. 

 
(3) The custody manager is responsible for the accuracy and completeness of the 

custody record for the person and must ensure that the custody record (or a copy 
of it) accompanies the person if the person is transferred to another location for 
detention. 
 

(4) The recording of any matters referred to in this section must be made 
contemporaneously with the matter recorded in so far as it is practicable to do 
so. 

 
(5) As soon as practicable after the person is released or taken before a Magistrate or 

authorised officer or court, the custody manager must ensure that a copy of the 
person’s custody record is given to the person. 

 
LEPRA Regulations: vulnerable persons  
 

A. 23 Interpretation (1) In this Division:  
 
"child" means a person who is under the age of 18 years.  
 
"impaired intellectual functioning" , in relation to a person, means: 

(a) a total or partial loss of the person’s mental functions, or 
(b) a disorder or malfunction that results in the person learning differently from a 

person without the disorder or malfunction, or 
(c) a disorder, illness or disease that affects the person’s thought processes, 

perceptions of reality, emotions or judgement, or that results in disturbed 
behaviour. 

 
"impaired physical functioning" , in relation to a person, means: 

(a) a total or partial loss of the person’s bodily functions or of part of a person’s 
body, or 

(b) a presence in the person’s body of organisms causing or capable of causing 
disease or illness, or 

(c) a malfunction, malformation or disfigurement of part of the person’s body. 
2) For the purposes of this Division, a detained person who has impaired physical 

functioning is taken not to have impaired physical functioning if the custody 
manager for the person reasonably believes that the person’s impairment is so 
minor that the person will not be significantly disadvantaged with respect to the 
person’s participation in any investigative procedure (in comparison with 
members of the community generally). 

 
B. 24 Vulnerable persons 



 
(1) A reference in this Division to a vulnerable person is a reference to a person who 

falls within one or more of the following categories: 
 

(a) children, 
(b) persons who have impaired intellectual functioning, 
(c) persons who have impaired physical functioning, 
(d) persons who are Aboriginal persons or Torres Strait Islanders, 
(e) persons who are of non-English speaking background, 

 
but does not include a person whom the custody manager reasonably believes is not a 
person falling within any of those categories. 
 
C. 25 Custody manager to assist vulnerable person 
 
The custody manager for a detained person who is a vulnerable person must, as far as 
practicable, assist the person in exercising the person’s rights under Part 9 of the Act, 
including any right to make a telephone call to a legal practitioner, support person or 
other person. 
 
D. 26 Support person 
 
A person may be a support person for a detained person who is a vulnerable person 
for the purposes of this Division only if the first-mentioned person is aged 18 years or 
over and is: 
 

(a) in the case of a detained person who is a child: 
i. a parent or guardian, or a person who has the lawful custody of the child, 

but not a parent of the child if the parent has neither guardianship nor 
custody of the child, or 

ii. a person who is responsible for the care of the child, or 
iii. an adult (other than a police officer) who has the consent of a person 

referred to in subparagraph (i) or (ii) to be the support person for the 
child, or 

iv. if the child is aged 14 years or over-an adult (other than a police officer) 
who has the consent of the child to be the support person for the child, or 

v. a legal practitioner of the child’s own choosing, or 
 

(b) in the case of a detained person who is not a child: 
i. a guardian or any other person who is responsible for the care of the 

detained person, or 
ii. (ii) a relative, friend or any other person (other than a police officer) who 

has the consent of the detained person to be the support person for the 
detained person, or 

iii. (iii) if none of the persons mentioned in subparagraph (i) or (ii) is 
applicable or readily available-a person (other than a police officer) who 
has expertise in dealing with vulnerable persons of the category, or a 
category, to which the detained person belongs. 

 



TOPIC 2: CLASSIFICATION OF OFFENCES BAIL 
 
Criminal Procedure Act 1986 (NSW)   
 
Indictable offences: 
 
§ More serious & complex matters- usually have a preliminary hearing (committal) 

before trial  
 

§ Tried before judge & jury – matter tried by judge alone under certain 
circumstances s 132 CPA 

 
S 5 CPA- an offence must be dealt with on indictment unless it is an offence that 
under any Act is permitted or required to be dealt with summarily. 
 

§ Pursuant to s260 CPA there are some Indictable Offences that are to be dealt 
with summarily unless election made to proceed on indictment.  These are 
generally referred to as Table Offences (found in schedule of Act). 

 
   s260 CPA provides that: 
 

(1) An Indictable Offence listed in Table 1 to Schedule 1 is to be dealt with 
summarily by the Local Court unless either the Prosecutor or the 
Defendant elects to have the offence dealt with on indictment. 
 

(2) An Indictable Offence listed in Table 2 to Schedule 1 is to be dealt with 
summarily by the Local Court unless the Prosecutor elects to have the 
offence dealt with on indictment 

 
Summary offences: 
 
§ Less serious offences. 
§ Tried before a Magistrate. 
§ No jury – Magistrate adjudicates on both law and facts. 
§ Maximum penalty that can be imposed is 2 years imprisonment. 
 
Offences to be dealt with summarily: 
 
Under the CPA s6 provides that certain offences must be dealt with summarily, being: 
§ An offence under any Act that is required to be dealt with summarily, 
§ An offence under any Act is described as a summary offence, 
§ An offence (not being an offence required to be dealt with on indictment) for 

which the maximum penalty is not, and does not include, imprisonment for more 
than 2 years. 

 
 
 
 
 
 



Committal proceedings 
 
= The decision to prefer an indictment against Accused is normally preceded by a 
preliminary hearing or “Committal Proceedings”. 

 
§ The main purpose of Committal Proceedings are to: 
 

– filter out weak prosecution case (prima facie case); 
– enable the accused to learn the nature of the case against him; and 
– provide a forum where some guilty pleas may be identified at an early stage. 

 
§ The Magistrate may discharge the Accused if the Prosecution case does not justify 

the facing of a trial upon indictment. 
 

§ The Magistrate must determine whether there is `a prima facie case to answer' ie 
is there sufficient evidence to believe that a jury could convict based on the 
evidence as it stands.  

 
Committal for sentencing: 
 
§ Where an accused pleads guilty to an indictable offence and the plea is accepted 

by the Magistrate and summary jurisdiction is not available or availed of, the 
accused person is committed for sentence to the either the Supreme Court or the 
District Court depending on the jurisdictional limits. 

 
§ The magistrate is not bound to accept a plea of guilty if they believe it isn’t within 

the accused’s best interests and the best interests of justice 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



BAIL 
 
 
3 

 
Purpose of Act  
 

(1) to provide a legislative framework for a decision as to whether a person who 
is accused of an offence or is otherwise required to appear before a court 
should be detained or released, with or without conditions. 

7 What is bail  
(1) Bail is authority to be at liberty for an offence. 

Note : An offence includes an alleged offence. 
(2) Bail can be granted under this Act to any person accused of an offence. 
(3) A person who, because of bail, is entitled to be at liberty for an offence is 

entitled (if in custody) to be released from custody. 
 

§ The Accused is released on Bail (not kept in custody) given undertaking that 
they will return to Court to face the allegations against him / her while 
charges against them are finalized  

§ The accused may be granted ‘conditional bail’  
§ Where a person is refused bail they are remanded in custody until their matter 

is finalized 

48 Bail applications under the Act: 
 
Under s48 a Court or Authorised Justice may make or vary a Bail decision after 
hearing a Bail Application. 
 
Under the Act, 3 different types of Bail Applications can be made: 
 

1. A Release Application which can be made by the accused person (s49), or 
2. A Detention Application which can be made by the prosecutor (s50), or 
3. A Variation Application which can be made by any interested person (s51). 

 
It should be noted that a Detention Application is different from opposing Bail.  

§ Opposing Bail arises where the Accused is applying for Bail and Prosecutor 
opposes the application. 

o  Prosecutors do not have to give notice that they will oppose bail.  
§ A Detention Application is where the Prosecutor applies to have the 

accused detained. 
o  Prosecutors must provide the accused with written notice that they 

are making such an application. In response to the prosecutor’s 
application a court can refuse bail, grant or dispense with bail 
pursuant to s49. 

 
 
A Variation Application means that an ‘interested person’ can apply to vary the bail 
of the accused with notice. 
  



• Under the Act, an ‘interested person’ is defined in s51 as an accused person, 
the prosecutor, the Attorney-General, the complainant in a domestic violence 
offence or the person for whose protection an AVO application has been 
made. 

 
8 Bail decisions that can be made in response to bail applications:  

 
(1) Bail decisions that can be made in respect of a person accused of an offence: 
 

(a) a decision to release the person without bail for the offence, (s 9 police 
officer only makes that decision e.g custody sergeant) 
 

(b) a decision to dispense (not even contemplate) with bail for the offence, 
(s 10 authorised justice or court only) 

 
(c) a decision to grant bail for the offence (with or without the imposition of 

bail conditions),  ((s 11 police-authorised justice or court) 
 

(d) a decision to refuse bail for the offence. (s 11 police, authorized justice 
or court)  

 
(2) A bail decision cannot be made if substantive proceedings for the offence have 

concluded and no further substantive proceedings for the offence are pending 
before a court. 
 

(3) A bail decision can also be made in respect of a person who is not accused of an 
offence in the circumstances specified in Schedule 1. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



BAIL DECISION PROCESS FOR ALL OFFENCES 
 

1. A bail authority must consider the issue of bail concerns under s17 (in 
conjunction with the matters in s18)  
 

2. A bail authority must consider any bail conditions that could reasonably be 
imposed (in accordance with s20A) to address any of the bail concerns – 
s18(1)(p); 

 
3. A bail authority must determine whether there is an unacceptable risk under 

s19; 
 

§ If there is an unacceptable risk bail must be refused – s19;  
 

§ If there is not an unacceptable risk the accused must be released with or 
without bail conditions, or by dispensing with bail. 

 
 

 
 
S 16 -conditional release means a decision to grant bail with the imposition of bail 
conditions. 
unconditional release means a decision: 

(a) to release a person without bail, or 
(b) to dispense with bail, or 
(c) to grant bail without the imposition of bail conditions. 



STEP 1: 
 
17 Assessment of bail concerns 

(1) A Bail Authority must, before making a bail decision, assess any bail 
concerns. 
 

(2)  A bail concern is a concern that an accused person, if released from custody, 
will: 
(a) fail to appear at any proceedings for the offence, or 
(b) commit a serious offence, or 
(c) endanger the safety of victims, individuals or the community, or 
(d) interfere with witnesses or evidence. 

 
(3) If the accused person is not in custody, the assessment is to be made as if the 

person were in custody and could be released as a result of the bail decision. 
 
 

 
 
18 (1) Matters to consider as part of assessing bail concerns: 

 
(a) The accused person’s background, including criminal history, circumstances 

and community ties, 
(b) the nature and seriousness of the offence, 
(c) the strength of the prosecution case, 
(d) whether the accused person has a history of violence, 
(e) whether the accused person has previously committed a serious offence while 

on bail, 
(f) whether the accused person has a history of compliance or non-compliance 

with bail acknowledgements, bail conditions, AVOs, parole orders or good 
behaviour bonds, 

(g)  whether the accused person has any criminal associations, 
(h) the length of time the accused person is likely to spend in custody if bail is 

refused, 
(i) the likelihood of a custodial sentence being imposed if the accused person is 

convicted of the offence, 
(j) if the accused person has been convicted of the offence and proceedings on 

an appeal against conviction or sentence are pending before a court, whether 
the appeal has a reasonably arguable prospect of success, 

(k)  any special vulnerability or needs the accused person has including because 
of youth, being an Aboriginal or Torres Strait Islander, or having a cognitive 
or mental health impairment, 

(l) the need for the accused person to be free to prepare for his or her appearance 
in court or to obtain legal advice, 

(m)  the need for the accused person to be free for any other lawful reason, 
(n) the conduct of the accused person towards any victim of the offence, or any 

family member of a victim, after the offence, 
(o) in the case of a serious offence, the views of any victim of the offence or any 

family member of a victim (if available to the bail authority), to the extent 
relevant to a concern that the accused person could, if released from custody, 



endanger the safety of victims, individuals or the community, 
(p)  the bail conditions that could reasonably be imposed to address any bail 

concerns in accordance with s20A 
 

 
STEP 2: 
 
20 A  Imposition of bail conditions – if there are bail concerns s 18(1)(p) 

 
(1) Bail conditions are to be imposed only if the bail authority is satisfied, after 

assessing bail concerns, that there are identified bail concerns. 
 

(2) A bail authority may impose a bail condition only if the bail authority is satisfied 
that: 

(a) the bail condition is reasonably necessary to address a bail concern, and 
(b) the bail condition is reasonable and proportionate to the offence for which 

bail is granted, and 
(c) the bail condition is appropriate to the bail concern in relation to which it 

is imposed, and 
(d) the bail condition is no more onerous than necessary to address the bail 

concern in relation to which it is imposed, and 
(e) it is reasonably practicable for the accused person to comply with the bail 

condition, and 
(f) there are reasonable grounds to believe that the condition is likely to be 

complied with by the accused person. 
(2) This section does not limit a power of a court to impose enforcement conditions. 
 
Conditional bail  
 

• Bail may granted either with or without condition imposed. 
• Bail conditions are to be imposed only if the Bail Authority is satisfied, after 

assessing the Bail Concerns, and the Bail Authority is satisfied the 
Conditions are necessary, proportionate and appropriate in addressing the 
identified bail concerns (s20A) 

• A range of conditions may be imposed in order to mitigate any of the Bail 
Concerns that were considered under s17 and s18. 

 
Bail Conditions that may be imposed include: 

• Conduct requirements – eg. surrender passport (s25) 
• Security be provided – eg. payment of surity (s26) 
• Character acknowledgement by person of standing (s27) 
• Accommodation requirements – eg. live with a nominated person (s28) 
• Pre-release requirements before bail s 29 e.g conduct, security, character 

accommodation requirements 
• Bail conditions may include enforcement conditions eg monitor (s 30) 

 
 
 
 



STEP 3: Unacceptable risk  
 
 
s19(1) sets out that where there is an unacceptable risk, a bail authority must refuse bail. 
 
(2) an unacceptable risk is an unacceptable risk that the accused person, if released from 
custody, will: 

(a) fail to appear at any proceedings for the offence, or 
(b) commmit a serious offence, or 
(c) endanger the safety of victims, individuals or the community, or 
(d) interfere with witnesses or evidence. 

 
s20(1) sets out that where there are no unacceptable risks a bail authority can: 
 

(a) grant bail (with or without the imposition of bail conditions), or 
(b) release the person without bail, or  
(c)  dispense with bail. = don’t need to consider bail  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



BAIL PROCESS FOR SHOW CAUSE OFFENCES  
 

1. A bail authority must determine whether an accused person can show cause 
why his or her detention is not justified – s16A(1);  
 

2. Only if satisfied that an accused can show cause, does a bail authority move 
on to consider unacceptable risk – s16A(2); 

 
3. If satisfied, a bail authority must consider the issue of bail concerns under s17 

(in conjunction with the matters in s18)  
 

4. A bail authority must consider any bail conditions that could reasonably be 
imposed (in accordance with s20A) to address any of the bail concerns – 
s18(1)(p); - above  

 
5. A bail authority must determine whether there is an unacceptable risk – 

s16A(2) and s19; 
 

§ If there is an unacceptable risk bail must be refused – s19; 
 

§ If there is not an unacceptable risk the accused must be released with 
or without bail conditions, or by dispensing with bail – s20 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 

 
 
S 16 -conditional release means a decision to grant bail with the imposition of bail 
conditions. 
unconditional release means a decision: 

(d) to release a person without bail, or 
(e) to dispense with bail, or 
(f) to grant bail without the imposition of bail conditions. 

 



STEP 1 & 2: 
 
 
16A 

 
Accused person to show cause for certain serious offences 
 

(1) A bail authority making a bail decision for a show cause offence must refuse 
bail unless the accused person shows cause why his or her detention is not 
justified. 
 

(2) If the accused person does show cause why his or her detention is not 
justified, the bail authority must make a bail decision in accordance with 
Division 2 (Unacceptable risk test-all offences). 
 

• The prosecution bears the onus of proof for this assessment. 
 

(3) This section does not apply if the accused person was under the age of 18 
years at the time of the offence. 

 
16B 
 

Offences to which the show cause requirement applies 
 
(3) For the purposes of this Act, each of the following offences is a "show cause 

offence": 
 
(a) an offence that is punishable by imprisonment for life, 

 
(b) a serious indictable offence that involves: 

 
(i) sexual intercourse with a person under the age of 16 years by a person 

who is of or above the age of 18 years, or 
 

(ii) the infliction of actual bodily harm with intent to have sexual 
intercourse with a person under the age of 16 years by a person who is 
of or above the age of 18 years, 

 
(c) a serious personal violence offence, or an offence involving wounding or the 

infliction of grievous bodily harm, if the accused person has previously been 
convicted of a serious personal violence offence, 
 

(d) any of the following offences: 
(i) a serious indictable offence under Part 3 or 3A of the Crimes Act 

1900 or under the Firearms Act 1996 that involves the use of a 
firearm, 

(ii) an indictable offence that involves the unlawful possession of a 
pistol or prohibited firearm in a public place, 

(iii) a serious indictable offence under the Firearms Act 1996 that 
involves acquiring, supplying or manufacturing a pistol or prohibited 
firearm, 
 

(e) any of the following offences: 
(i) a serious indictable offence under Part 3 or 3A of the Crimes Act 1900 



or under the Weapons Prohibition Act 1998 that involves the use of a 
military-style weapon, 
 

(ii) an indictable offence that involves the unlawful possession of a 
military-style weapon, 

 
(iii) a serious indictable offence under the Weapons Prohibition Act 1998 

that involves buying, selling or manufacturing a military-style weapon 
or selling, on 3 or more separate occasions, any prohibited weapon, 

 
(f) an offence under the Drug Misuse and Trafficking Act 1985 that involves the 

cultivation, supply, possession, manufacture or production of a commercial 
quantity of a prohibited drug or prohibited plant within the meaning of that 
Act, 
 

(g) an offence under Part 9.1 of the Criminal Code set out in the Schedule to the 
Criminal Code Act 1995 of the Commonwealth that involves the possession, 
trafficking, cultivation, sale, manufacture, importation, exportation or supply 
of a commercial quantity of a serious drug within the meaning of that Code, 

 
(h) a serious indictable offence that is committed by an accused person: 

 
(i) while on bail, or 
 
(ii)while on parole, 

 
(i) an indictable offence, or an offence of failing to comply with a supervision 

order, committed by an accused person while subject to a supervision order, 
 

(j) a serious indictable offence of attempting to commit an offence mentioned 
elsewhere in this section, 

 
(k) a serious indictable offence (however described) of assisting, aiding, abetting, 

counselling, procuring, soliciting, being an accessory to, encouraging, 
inciting or conspiring to commit an offence mentioned elsewhere in this 
section. 

 
 
 
 
Other steps follow from bail process for all offences  
 
 
 
 
 
 
 
 
 



 
21 

Special rule for offences for which there is a right to release 
 

(1) The following decisions are the only bail decisions that can be made for an 
offence for which there is a right to release:  
a) a decision to release the person without bail’ 
b)  a decision to dispense with bail, 
c) a decision to grant bail to the person (with or without the imposition of 

bail conditions). 
 

(2) There is a right to release for the following offences: (will dispense bail) 
(a) a fine-only offence, 
(b) an offence under the Summary Offences Act 1988, other than an excluded 

offence (see s21(3) for excluded offences), 
(c) an offence that is being dealt with by conference under Part 5 of the 

Young Offenders Act 1997. 
 

(3) Each of the following offences under the Summary Offences Act 1988 is an 
excluded offence: 
(a) an offence under section 5 (obscene exposure) if the person has 

previously been convicted of an offence under that section, 
(b) an offence under section 11A (violent disorder) if the person has 

previously been convicted of an offence under that section or of a 
personal violence offence, 

(c) an offence under section 11B, 11C or 11E (offences relating to knives and 
offensive implements) if the person has previously been convicted of an 
offence under any of those sections or of a personal violence offence, 

(d) an offence under section 11FA (custody or use of laser pointer in public 
place), 

(e) an offence under section 11G (loitering by convicted child sexual 
offenders near premises frequented by children). 

(4) An offence is not an offence for which there is a right to release if the 
accused person has previously failed to comply with a bail acknowledgment, 
or a bail condition, of a bail decision for the offence. 

 
74 74 Multiple release or detention applications to same court not permitted 

  
(1) A court that refuses bail for an offence, or that affirms a decision to refuse bail 

for an offence, after hearing a release application is to refuse to hear another 
release application made by the accused person for the same offence, unless 
there are grounds for a further release application. 

(2) A court that grants or dispenses with bail for an offence, or that affirms a 
decision to grant or dispense with bail for an offence, after hearing a detention 
application is to refuse to hear another detention application made by the 
prosecution for the same offence, unless there are grounds for a further 
detention application. 

(3) For the purposes of this section, the grounds for a further release application 
are: 

(a) the person was not legally represented when the previous application was 
dealt with and the person now has legal representation, or 

(b) material information relevant to the grant of bail is to be presented in the 



application that was not presented to the court in the previous application, or 
(c) circumstances relevant to the grant of bail have changed since the previous 

application was made, or 
(d) the person is a child and the previous application was made on a first 

appearance for the offence. 
(4) For the purposes of this section, the grounds for a further detention application 

are: 
(a) material information relevant to the grant of bail is to be presented in the 

application that was not presented to the court in the previous application, or 
(b) circumstances relevant to the grant of bail have changed since the previous 

application was made. 
77 Actions that may be taken to enforce bail requirements 

 
(1)  A police officer who believes, on reasonable grounds, that a person has failed to 
comply with, or is about to fail to comply with, a bail acknowledgment or a bail 
condition, may: 

(a) decide to take no action in respect of the failure or threatened failure, or 
(b) issue a warning to the person, or 
(c) issue a notice to the person (an application notice) that requires the person to 

appear before a court or authorised justice, or 
(d) issue a court attendance notice to the person (if the police officer believes the 

failure is an offence), or 
(e) arrest the person, without warrant, and take the person as soon as practicable 

before a court or authorised justice, or 
(f) apply to an authorised justice for a warrant to arrest the person. 

 
(3)  The following matters are to be considered by a police officer in deciding 
whether to take action, and what action to take (but do not limit the matters that can 
be considered): 

(a) the relative seriousness or triviality of the failure or threatened failure, 
(b) whether the person has a reasonable excuse for the failure or threatened 

failure, 
(c) the personal attributes and circumstances of the person, to the extent 

known to the police officer, 
(d) whether an alternative course of action to arrest is appropriate in the 

circumstances. 
79 Offence of failing to appear  

 
(1) A person who, without reasonable excuse, fails to appear before a court in 

accordance with a bail acknowledgment is guilty of an offence. 
(2) The onus is on the person granted bail to prove reasonable excuse. 
(3) The maximum penalty for an offence against this section (a fail to appear 

offence) is the maximum penalty for the offence for which bail was granted, 
subject to this section. 

(4) A penalty of imprisonment for a fail to appear offence is not to exceed 3 years 
and a monetary penalty for an offence against this section is not to exceed 30 
penalty units. 

 
 

 



TOPIC 3: PROOF & PRESUMPTIONS, RELEVANCE  
 
Proof: 
 
1. Burden of Proof 
2. Standard of Proof  
 
1. Burden of Proof: 

 
§ In order for a person to be found liable the facts of the case must be 

established to the satisfaction of the Court. 
 

§ 2 burdens of proof: 
 

a) legal burden of proof 
b) evidential burden of proof  

 
A. Legal burden of proof: 

 
§ In a criminal case it is the Prosecution that bears the onus of proving the 

guilt of the accused. Must prove all of the elements of offence/action. 
Woolmington v DPP 
 

§ In a civil matter it is the party who makes the assertion- the plaintiff (in 
their pleadings) who must prove that assertion. (all the elements)  

 
B. Evidential burden of proof 

 
§ The burden a party must meet to demonstrate to the Court that an 

allegation / assertion / defence has sufficient foundation for evidence to 
be taken on that particular issue. 

§ It is the obligation to produce sufficient evidence on a particular 
proposition to render that issue worthy of consideration by the Court. 

§ Normally operates when the Accused raises a defence to the crime. 
§ If the Judge determines that insufficient evidence has been presented, 

the Judge will not allow the Jury to consider the issue as part of the 
evidence. 

§ It is then up to prosecution to negative it.  
 

§ Evidentiary burden in a  criminal case:  
 

The Queen v Khazaal [2012] HCA 26  
• Khazaal accused of knowingly making a document connected with 

terrorist act, contrary to s 101.5(1) of the Criminal Code (Cth) .   
• Khazaal relied on evidence adduced by the prosecution concerning 

his status as an accredited journalist and researcher with an academic 
interest in Islam – he claimed that this is why he made the e-book.  
Khazaal argued that this evidence suggested a reasonable possibility 
that the making of the e-book was not intended to facilitate 
assistance in a terrorist act. 


