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—  The struggle for courts was to identify when and why the loss should shift.

— In this sense the history of modern negligence coincides with the history of the element known as the
DUTY OF CARE.

—  With industrialisation the old methods become insufficient:

Other torts (e.g. trespass): intention is too high a burden

Contract: privity is too much of an obstacle

Special duty categories: too limited in range (e.g. occupiers, surgeons etc.)
Dangerous goods: too limited in nature (e.g. explosives)
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Elements
1. Duty of care
= alegal question: is a duty owed?
2. Breach of duty
= afactual question: is the conduct faulty?
3. Causation of harm
= factual AND legal
insurance

- What is it?

o DoC is the ‘entry point’ of negligence mmmmmmmm—gp N0 Duty = No Liability
o Donoghue v Stevenson [1932] AC 562 — ‘the neighbour principle’
= “You must take reasonable care to avoid acts or omissions which you can reasonably
foresee would be likely to injure your neighbour. Who, then, in law is my neighbour?
The answer seems to be - persons who are so closely and directly affected by my act



that I ought reasonably to have them in contemplation as being so affected when I am
directing my mind to the acts or omissions which are called in question ...” Per
Atkin LJ at [580]
o Case-based or inductive reasoning often runs the risk of over-determining or under-
determining a legal issue:
= Here the question was whether foreseeability alone is sufficient

Scope of duty

— The issue
o What is to be determined when discussing the duty of care is not just whether the duty
EXISTS but whether the SCOPE of the duty of care EXTENDS to the particular situation at
hand
—  The scope should not be classified too broadly (which would render it meaningless) or too narrowly
(which would merge issues of duty with breach).
—  The question to ask is:

o Under what kind of circumstances should the defendant take care when acting or refraining
from acting in certain ways?
= Nature of relationship between the parties? and
= General nature of harm that might occur to class of persons including plaintiff?

2 types of duties of care

1. Established duties — determined by reference to factually similar precedent
2. Novel duties of care — where the factual situation is itself novel
a. Most cases will fit within an existing category; AND
b. “In most cases of physical injury or damage resulting from positive acts on the part of
the defendant ... a duty of care will exist and need not be discussed further” Luntz et
al., Torts - Cases and Commentary (8" ed) at p. 100

- Road users



- Manufacturer and consumer

- Employer and employee

- Occupier and entrant




Professional and client

Armed forces
Police officers and prosecutors

Barristers and trial advocates

Parole boards

Fire brigades and emergency services
Statutory immunities

University examiners



—  There are two separate types of situation:
o lllegality of a third party:
=  Chomentowski v Red Garter Restaurant (1970) 92 WN (NSW)
=  Modbury Triangle v Anzil (2001) 205 CLR 254
= Adeels Palace Pty Ltd v Moubarak (2009) 239 CLR 420 at [1]-[6], [21]-[26]
o Joint illegality of the parties:
=  Miller v Miller (2011) 242 CLR 446




—  Women has an illness whilst pregnant and a doctor misdiagnoses her so that her baby is born with
disabilities and has a ‘less than satisfactory life’







— 2 main options
o A duty can be owed only when a recognisable damage is possible AND reasonably
foreseeable — current position (Harriton per Crennan J, and Sharma appeal per Allsop CJ)
o A duty can be owed as such and independently of damage based on the characteristics of the
relationship between plaintiff and defendant (Harriton per Kirby J, and Sharma per Bromberg
J)

— It follows from these observations on duty:

o Traditionally and currently, a duty of care is owed for the purpose of responding to damage. If
damage is the ‘gist of negligence’, then what the tort responds to is loss and the need to
provide some form of compensation.

= The compensatory principle: put the victim in the position they would have been had
the tort not occurred.
= This principle aligns broadly with the notion of ‘corrective justice’
o Outliers suggest the possibility of a role beyond compensation:
= Distributive justice
=  Preventative action
=  Vindication

o The tort of negligence is embedded in a specific political economy of harm — that is: a specific
structure of power relations that influences the very definition of what is harm to grant or deny
access to private law remedies

—  Foreseeability alone ran the risk of opening up the ‘floodgates of litigation’
o Negligence had to develop a number of ‘control devices’ to avoid subjecting individuals to
potential indeterminate liability AND maintaining balances with other rights, obligations,
duties and freedoms Sullivan v Moody (2001)

Three stage approach
—  Caparo Industries Plc v Dickman [1990] 2 AC 605
o “In

= (1) addition to the foreseeability of damage, necessary ingredients in any situation
giving rise to a duty of care are that there should exist between the party owing the
duty and the party to whom it is owed

= (2) a relationship characterised by the law as one of proximity or neighbourhood and
that the situation should be one in which the court considers it



= (3) fair, just and reasonable that the law should impose a duty of a given scope upon
the one party for the benefit of each other.” - Per Lord Bridge

— Hill vvan erp
o “The requirement of proximity is at least a useful means of expressing the proposition that in
the law of negligence, reasonable foreseeability of harm may not be enough to establish a duty
of care... But to hope that proximity can describe a common element underlying all those
categories of case in which a duty of care is recognized is to expect more of the term than it
can provide.”
— Jaensch v coffey
o “[Proximity] is directed to the relationship between the parties ... It involves the notion of
nearness or closeness and embraces physical proximity (in the sense of space and time)
between the person or property of the plaintiff and the person or property of the defendant,
circumstantial proximity such as an overriding relationship of employer and employee or of a
professional man and his client and causal proximity in the sense of the closeness or
directness of the relationship between the particular act or cause of action and the injury
sustained” - Per Deane J
— Perre v apand
o Kirby J - 3 stage framework incorporating foreseeability, proximity and policy (Caparo
approach);
o Gleeson CJ & McHugh J - suggested that the general rule was that no duty would exist but
that certain factors would allow for the development of exceptions (incremental approach);

o Gaudron J - analogy with cases involving negligent misrepresentation
o Gummow, Hayne & Callinan JJ’s - identified salient features and control mechanisms that
would point to a duty.




