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restrictive procedure not binding, But can be made binding if [second

law] relates to 'constitution, power or procedures of Parliament'( Australila Acts

1986 s6) [E—

binding]

2. Manner and form
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(1) S—EEEHNEEES doubly entrenched [FIEE) [F8EHEEHC? )
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"this Act shall not be amended unless..." v i%F5 ("this Act" HABEHRLK)

"section 10... or this Act" v igls (MiRX 2" EEEEAMEEERRN
A"RY)

"s 7A(6): AREEKIEZNIZAEER" v igF5 (NSW BItRESE)

"IER=D 2 " ZHAEENRs23" (RiEs  xKiRBA
23)

MRHEIZFAETE:

Section [X] provides that “[quote the operative words]". The phrase "[key
words]" extends the requirement to s [X] itself. Section [X] is therefore doubly
entrenched

NHREL.

Section [] restricts only amendments to s []; it says nothing about itself.
Parliament could therefore repeal s []by ordinary process and amend s [] in
the same Bill.

(2) E—EEEE S impose mandatory manner and form requirements (Clayton)

€ Dose the restrictive procedure not amount to an abdication of power? &
EX )T Al Ry €
»  Consent of extra—parliamentary body prima facie abdication: West
Lakes —BHIIWE PUMIE=FHMHEZFHEK [AER
#]

ABL (WEAEBERF)

The procedure requires only [an absolute majority / a special majority
of 60% / a referendum]. It operates within the parliamentary process
and does not require the consent of any extra—parliamentary body. No
abdication arises.

Mk (B=AER)

The procedure requires the consent of [X]. Consent of an
extra—parliamentary body is prima facie an abdication of power: West
Lakes.

AR (HAAMEEEXA])



A referendum requirement is not an abdication: Parliament represents
the people, so the requirement returns to the source of its authority rather
than conferring a veto on an outside body: West Lakes.

¢ EETZFRTWS LIRS E ZEERRISIIEN Procedure so
restrictive as to deprive Parliament of power [T] Y& X/ MNESKEXT
MEHARE. IREWSHEMBERARILRIES, IRXT—
L& RNZE R AR EZ L]
> H5RIZE (60%) . BXWTE — —MOKEE, MhiiiX L e
PR
> 2EFER 9% T — BARLEARTRE, T

A [60% special majority / absolute majority] is a standard restrictive
procedure. It makes amendment harder but not impossible, and does
not deprive Parliament of effective legislative power.

Tl

The procedure requires [90% of all residents]. This could not realistically
be satisfied, and so deprives Parliament of effective power to legislate.

A procedure may be onerous but not impossible.
EMH — ERERIE [(FEERSIN4AEM]

a more onerous requirement is more readily justified for a fundamental
democratic feature than for [a commercial contract / a minor
administrative matter]. West Lakes. Here the subject is [X], and the
requirement is therefore [defensible / difficult to justify].

¢ RFNEIEEEANR
> EAEBRRBANERLIERFERRET A
MR, MEAENTERERS.
> RX—XESEEHIFRRR, BFF DABEUTIXFZ
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The requirement regulates how the amending law must be passed,

XA ZPR

not what it may contain. It is procedural.
(3) SEERMEEE. is it with respect to the composition, powers or procedure

of parliament?

Composition includes representative nature of parliament: Marquet
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Composition gy, dHRY. EREAR EEBRLINER. IR AR
#
Composition (¥~  NEAIHRESHE: HEX D, REE (MEBEREARMYE, B
E) Marquet TEARH)
Powers IERHIILEN RB BRI —IN
Procedure WERHER WEHM (standing orders)

The later law [] . It does not touch the number of Houses, their composition,
Parliament's legislative powers, or its internal procedures. It therefore falls
outside s 6, and the s[] requirement cannot bind Parliament

(4) Did S _ZBMEEE comply with the manner and form requirement?
B EEEMERRE, EiiR b, XA MUREIREIE S#E2—
MREZEERLGFLEEETFT TEFER, FATHEMBLREE, &
BAEW
RIfEEET, BENESHERIEZEFEAAN—RAANMREFLT
M, BFEERANEE, FENIERAE, ANEREEZH.

—. [ENTHESTTAHE corporation power X$5] corporations power [s 51(xx)]

1. IRBZEE A corporation power, FiH 5 corporations power tHXAYE RS FIH
K—& DT core 1572 incidental
[s X] might be supported by the corporation power (s 51(xx)). Heads of power are
construed broadly (Jumbunna).
Here, [[X#EZFX] requires [/AB]Jtol X5 TH1E/AFI], which might fall within the
corporations power . (Fairfax)
[7;% BA9AHEX] Although the purpose of [JEfESEEX] is [], it is irrelevant to
characterization (Murphyores).

2. constitutional corporation? [—/NASITTUEIRGHEE A THLN] [BELREN
A& DL RET 4]

® [EFE trading B financial] Foreign corporation (Queensland Rail)

[ 1 is a corporation, as it has the legal attributes of a legal person (Queensland
Rail). As it is incorporated overseas, it is a foreign corporation.

o [EENNXA—E 8 50%, 20%t3E]] Trading corporation (Tasmania Dams)



[ 1is a corporation (Queensland Rail). As [ ], its trading activities are likely a
‘substantial’ or 'sufficiently significant’ part of what it does, so it is a trading
corporation (Tasmania Dams).

[0 B 3c#sk . €REEHAE] Financial corporation (State Superannuation
Board)

[ ]1is a corporation (Queensland Rail). As [ ], its transactions involve financial
exchange, and these are likely a 'substantial’ or 'sufficiently significant’ part of its
activities, so it is a financial corporation (State Superannuation Board).

Shelf company (Fencott)

[ ] carries on no activities and is a shelf company. Where there are no activities,
character is determined by purpose (Fencott). As [ ], the objects in its constitution
are likely [ ], so it is a [trading/financial] corporation.

ARHSBHNATEFHE, AELEZRNMIET AT

Capacity to sue and be sued

Capacity to enter into contracts

Capacity to own property

Even if legislation purports to deny it status as a body corporate: Queensland Rail

g)

core scope? [EFEEERTATGE, ]

WorkChoices (E#£15(a))

As [the law] singles out [the subject] as the object of command, it is valid regardless
of what it regulates (WorkChoices).

Actors Equity (XS, EEMERTZEA) [F incidental H—RES]
Although [the law] does not single out [the subject], it directly operates on [the subject]
by regulating [ ], and is therefore valid (Actors Equity; WorkChoices).

[Lban AT TS ALUEIREIEAN]

MRFEEENETAENEAZWAKN, BEREF T, HANEEAEHZENEG
]

Incidental scope? [/ incidental power 5]

As [the law] does not directly target [the subject], the incidental power must be
considered, and it must be reasonably connected to the core power.
FERIEREIA . [RHFES. ARARK, HEEMT AT EZIEAIAL

As [the person's] conduct affects the corporation's activities, functions, relationships

or business, [the law] falls within the incidental power (WorkChoices).

ERIEREIGR



As [ ], [the law]'s regulation of the contract has a definite significance for the

corporation, unlike Dingjan, so it falls within the incidental power.
LIPSO d: SE TR
Actors equity: FTABEREIREIEA
Fencott: ZXEFEHEEATITENEE (BAA) BITRE
Dingjan: SERXEEREA T EEADF @ NER, WHERNITEZ L]
A ()
Work choices: [read down] BXFBAEEABLELS /NS IR HARSZ AVIRI AR ERT. AN
SKBEHIEREAANSTIE, BEHPHREE: WRABHOECKTHE, BB
HAREE. REIECREIE AASRERSHE", mETHHEN.
As [ ]'s effect on the corporation is limited to the period of working with it, the
provision may be valid if read down per Work Choices, and invalid otherwise.
5. [AREEERIANZA] formation or incorporation of companies?
Invalid: incorporation cases
NENRNABEE
6. Consequence? IMRIZEZKFXREALS
If [s X] is beyond power it is void ab initio (though presumed valid until so held). It

incorporations case

may be saved by [reading down — if it has a valid and an invalid meaning, the valid
one is adopted / severance — if [s X] can be removed without affecting the rest /
partial disapplication — if its invalid application can be read out]. Here [___].

FBZE. void ab initio GABTEHE A Z AT A EHEEEE R

Reading down PRAEFERE . INRFAEMMIN L OTRERERE, Eh—FhE
®., —MAEER, BAGTMREFEESENAFRRE.

Severance: A MEMEZIREVIER TUIBREA K

Partial Disapplication: ERAER ., STRELESSIEHE IR HAERIZ
X

=. external affairs power (s 51 (xxix))
external affairs power BIE{T4

€ DFIR B A external affairs power, FiB 5 external affairs power 18 AYE R ST
Hk—& & BT core X & incidental
[s X] might be supported by the external affairs power (s 51(xxix)). Heads of power
are construed broadly (Jumbunna).
Here, [[RfE4K] requires [ Jto| X &3 1E/F], which might fall within the external
affairs power . (Fairfax)
Although the purpose of [JRfESKFX] is []. it is irrelevant to characterization

(Murphyores) .



FF35%]. Under Tasmanian Dams, the Commonwealth can implement any treaty regardless
of subject matter.

B, ZEAH KM external affairs power, e EZEBH=F0HEL, FER
AR m E PR R LA AT

relations with other countries: FIEMEZR /EFrHR/EFREARFZZR Sharkey
Extraterritorial power: B—A7ERMNESN [HIEAE].

Polyukhovich: JBEMBRESR=

XYZ: BAFITAEEMERMILFE

Matters of ‘international concern' ? XA FEFREZL), KEMEMER, EFRAD.
EHTE, ERAAN, ERREF

Implementation of treaties [E ]

® Are %1 'bona fide? [{REEHFT

Although a treaty entered into merely as a means of conferring legislative power
is not bona fide, there is no evidence that this requirement is unmet here (Koowarta).

BEREE, (B0 ERE B R ERIMNESE KR EIE AR
WIFH )&

® Does [BEBHRYEE] contain an obligation?
the High Court has not decided definitively that the treaty must impose so—called

obligations. (ILO)
a) 2B treaty B convention, H—{E#EE T obligation
b) BHFHEAXIEL, shall ({BF shall endeavor EE=MAY) . must, should,
RERIUBELX S
c) 75 X%—ﬁ %( Dams, Aichardson
d) X% /T treaty 3§ convention— 47 [EAEE—REEZL=AXH. —
NBEMTHVER, — P soft law, —MEEHFKA]
> [lincidental] BERPELRYN, EFERHR, XRELEEMRE. Ak,
HEMRIEZRARN BB Aichardson [ATRETRNFNEXF]
Richardson: HFMRF=ANLRBRIBHERNHN, BKIBNTEEE XF
®RIP, BARNEERITRY. WBEAEREMITIEIRTT external affairs
power AYZFF
Although [ ] is not a treaty or convention, its requirement to [ ] assists
in securing the implementation of [ ], and the treaty imposes an obligation
on [ ], so [ ] may fall within the incidental power.
> [F#RK incidental—unsettle] XA XS5, BSHLXHEERHKRA—7
I Dams



*

The [recommendation] is soft law and imposes no obligation; nor is there
any underlying treaty to connect it to, so it neither constitutes an obligation
nor falls within the incidental scope.

Whether it is still supported by the external affairs power turns on an
unsettled question. The High Court split 3:3 on this in Dams, and the
ILO case avoided resolving it.

The outcome is therefore uncertain and depends on the position the Court
takes. On the "obligation required” view, the law is invalid; on the contrary
view, it may be valid.

® |s [EHEH reaty] 'sufficiently specific'? ILO case [ES]
a) Must be some direction in treaty on how to achieve aims of treaty.
i Look at the language of the treaty ZAIMTBTFRESMNE~. L2BEE
AYFTEntES 1
i How much discretion is given to signatories? &M A — FAWANEMEK —
HOTREARTE specific,
i how many ways are there to implement the obligation? LI AL — %
2GR,
iv. Is there international consensus on how to achieve the obligation? ZASRE

PRt ARE B R, AIERAEAAX SRS, o s E M.
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F—t REFAPPERG IR RMREK — FABORMA27 FEILAA2

H DA IEWNSIERN R — XE LA SO AT RE
TR PHREDS N IRIE? [BeB S&NA TR, WX TR i
B HI E N AZIR, SR IR AU R 2, (ERR AR 28I i b i Bt 1%
(ENI3S)|

B WA EEKNE: — X ELVERT "reasonably capable of being
considered appropriate and adapted" to implementing the treaty? Deane J in

Dams and majority in ILO

FVUE: TEEVEER AR > AREaEVES, HERKWES
MG KA — 2 — B FATE R &K — TRk

B S5E — WPESECA R, MR BRI BUER] — KRR
H s AT T AT )

B=4. MRLEALT

If [s X] is beyond power it is void ab initio (though presumed valid until so held).



