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— PN AFEE terminate & 1F & E
Issue: do they have the right to terminate?
1. [ZIERER,; BE—EMeE 5 K& 5F L] Were there grounds for termination?

[EEa & IEEREBEAN LR issuel] Since there is no express termination clause, and  [iE
24] [A] did [act], breaching clause [X] /' [FiifAiE29] [A] did [act]. showing an unwillingness
or inability to perform the contract / [delay] [A] delayed [act], the question is whether

the contract can be terminated by [ ].
(1) [9EZ1E] Could the contract be terminated by agreement?

a. Is there an express termination clause? (Shevill)
b. If not, would a court imply a right to terminate?

c. Have the parties entered a subsequent agreement agreeing to terminate the original contract?
(2) [EBEZ%&1E] Could the contract be terminated for breach?
a. Condition :

Clause [X] may be a condition, in which case any breach entitles [B] to terminate (Arcos).

[T ASTTEE] Here, [facts+ZFEAYZESE]. This suggests [B] would not have

contracted without strict compliance, because [facts]. (tramways)

[argue: HFROTUHREHIRERIER] [A] may argue it is an intermediate term because
[facts] . [3RFTIEX The clause might be breached trivially or seriously, and a construction
requiring strict compliance would produce an unreasonable result where breach is likely (L

Schuler).]



[4512] However, [counter—facts], so the court would likely treat clause [X] as a condition,

and [B] may terminate.

ZREE.

® AERIKBEIFIBAI— General nature and subject matter of contract

® Tramways JIIX

® fHid—tramways A7 we guarantee (#§[T) condition); L Schuler F§ Y condition ZN§Z0[
H
the parties said "[wording]". Words like "we guarantee” point towards a condition
(7ramways), but labelling a term a "condition” is not conclusive, and the court looks
to the parties' objective intention from the terms and subject matter (L Schuler).

® J7AY condition N iZXFEF—Associated Newspapers
[EKREBRAIAL's corresponding obligations are/are not treated as conditions; terms of
equal weight should be classified consistently (Associated Newspapers).

® EMBIERMTEEM-L Schuler
[IRERERNERBTE . NREHERNBEBNMERTKE intention] where
a particular construction leads to a very unreasonable result, it is unlikely that strict
compliance is required.

® JERMIFEER— Hong Kong Fir
breach here would deprive [B] of [substantially the whole benefit

® Damage =& /ET%— Ankar

damages would be inadequate because [facts], supporting a right to terminate for any breach

b.

Serious breach of an intermediate term

Clause [X] may be an intermediate term, as it can be breached from the trivial to the
serious (Hong Kong Fir). [B] may terminate only if the breach deprives it of substantially
the whole benefit of the contract. Considering the nature of the contract, the term, the
kind and degree of breach, its consequences for [B], and the adequacy of damages
(Koompahtoo), [facts], so the breach [does / does not] reach that threshold.
MERZ|EF & it is capable of being breached in a wide range of ways, from the trivial
to the very serious (Hong Kong Fir)

Koompahtoo:

the nature of the contract and the relationship it creates

the nature of the term

the kind and degree of breach

the consequences of the breach for the other party



the adequacy of damages

C.

a.

C.

Warranty

Clause [X] is likely a warranty, as no breach of it could deprive [B] of substantially
the whole benefit. [B] therefore cannot terminate and is limited to damages. (Hongkong
Fir)

[FHAE2Y] Could the contract be terminated for repudiation?

[F8E/ A/ anticipatory] Has a party demonstrated they are unwilling or are unable

= N2 N . .
R T intention

to perform?
By [words/conduct], a reasonable person would conclude [A] does not intend, or is
unable, to perform (Carr). The test is objective intention, not [A]'s stated subjective
intention (Laurinda).

Shevill: BRIAEEIT 14 RATEHERE terminate, FARKREARFTHEHE, FTA9pLE
AERERERTT.

Laurinda: FEMNEE, AEARALRNTUEZE

[2HA&E) If it is an instalment contract, will the breach amount to repudiation?
[IEX 7T RHRTAERNBRLE LSRR, RERTRAE—H/JLEE
EIE AN ER G K repudiation]

Maple. Because the contract [ ], it is an instalment contract, and the time is [ ]; [ ]

breached at [ ], which is only a proportion of [ ]. Further, because [ ], the likelihood
of future breach is low.. [FEALLHIFIARKIE AR TTREM]

_[$EZBIFEEE]) Has a party erroneously interpreted the contract?

DTR: XN EL R EBRBEETA R EREFEMAL repudiation, FRARMRL.

By persisting in its interpretation after [B] clearly explained the correct one, [A] repudiated

(DTR). [Or:] [A]'s interpretation was made in good faith and is arguable, so it does

not amount to repudiation.

4) [ZE3R] Does a party's delay in performing constitute a breach of a condition (was time

of the essence?) or repudiation, justifying termination?

Bt &2 condition

® 3@ condition FLA tramways MK —EeiE R (B4E delay) #BOT MUFRRR
® Goods Act 1958 (Vic) s 15. ﬁT;\EﬂEﬂ ﬂmeaé%E,T\
o LIRBEINABESE AT E) KRN ST (6] LR

B [B]J A& condition 1B repudiation

B [}8& intermediate term X8 E1E— The law is unsettled as to whether a time

stipulation can be an intermediate term (Ankar)
B FEIRZREA repudiation: the delay in itself or in combination with other conduct

(Laurinda)



c. HHEIARE condition H3% % repudiation
B BARTYMLKBIN. AWNERKEE T AL, XF RTEERE after an
unreasonable delay has occurred (Louinder)
B BAEK. PHEFTHTE) specify a time for performance+H 8] SR the time
allowed must be reasonable+H 8] 2 < F2 ) B W R TN EFHLZZ 11 [B] may make time

of the essence by serving a notice after unreasonable delay (Louinder), specifying

a reasonable time for performance and making clear that non—compliance ends the
contract. Reasonable time depends on all the circumstances and what remains to
be done (Laurinda). [ANBSFH3fX repudiation]

B {+4 & reasonable time. (Laurinda) All the circumstances of the case ; What
remains to be done under the contract by the party in delay; The subject matter;

The behaviour of the parties
B Laurinda. B{THTE)SHBITBENRf (8], Performance would extend beyond the

notice period.

2. [#1EPR®I] Are there any restrictions on the right to terminate?

(1) [FIAERRNREMBRBRIEBFANEL (Car) SIFLELA] affirmed the contract

a. EfH4—. knowledge— of at least the facts that give rise to the right to terminate -

law unsettled as to whether also need knowledge that have legal right to terminate

b. ZE{£. Unequivocal conduct BRFETCIE X F94TA (Immer)

25 TaPREAAAG Y, affirm— Extension of time unlikely to be an affirmation (Tropical Traders)

Affirm FERFFTEAESIEREA, BAEKIZANB] need not elect immediately and may
keep the question open, provided it does not affirm or cause unreasonable prejudice to [A]

through delay .

(2) [fRBRFTBCI%E ready and willing to perform]

153K loss of bargain

==

1 B readiness

® Wam—. ZMAETIELINT ready and willing, Wronged party must show
they were ready, willing and able to perform their essential and fundamental

obligations at the time of the breach,

WSR2 7756 A0 7= B U Sk i BR X 4% those breaches that would have given the other party

the right to terminate will disqualify a party from terminating

IR AE AT 2D YRR FE TS Non—essential breaches— (Sharjade)



® NaZ [EF5hH) SHMATAARNTMEE, K00 damage (Sharjade)
u concurrent and interdependent obligations, they must have

tendered performance.

Goods Act 1958 (Vic) s 35:. XRS5 A EIREITX S (concurrent conditions) B,
FA—AEFKNTEA, NEIUEFBCE tender (LFREHETT)

[ actual breach i, ZMMAIUEMEFTALNEC
ready and willing, Foran
c. XI77 Repudiation: (anticipatory breach) FTEitftZAIERIEXK loss of bargain EFTEiE
BH readiness]
[ (32 RNRER)
& X=—. [IERATE repudiation & AR B SLEEe R BAIRE SIRN T (Foran)

At time of repudiation wronged party needs to show that at the time of

repudiation they were not substantially disabled or incapacitated from performing
(low standard).
€ WmZ. [AEKready 1 willing, BRIETESK damages] (Sharjade) No
requirement of readiness and willingness when terminating for anticipatory breach
unless seeking damages.
[ | (affirm &[E]) (Foran)

JRARZE BT, {EINRE repudiation SEFZMTHETERFLEN, BXRITET
1% repudiation F=4 7 AFKE, 2T 0] DUKHE estoppel G2 FSEPRIEFT if the repudiation
makes it futile or pointless for the wronged party to attempt to perform their obligations and

there was detrimental reliance (on basis of estoppel)
(3) estoppel THATTE 5K
SZRAFESEAFT L BB ERASHBRIFEL T, FAT5EK estoppel. Estoppel

can restrict a right to terminate where there is detrimental reliance on an assumption induced

by the other party that the right to terminate would not be exercised



iv.

vi.

Vit

Assumption: must have assumed that P would not terminate (Waltons Stores);

Inducement: must be a “clear”, «

unequivocal” and “unambiguous” representation that induces P to adopt the
assumption (Legione: “I think that”ll be all night” was not a clear and unequivocal representation);
Detrimental reliance: established where P relies on the representation, and as a result, will suffer detriment.

a.  Their reliance must mean that they have altered their position (Walton Stores: wasted expenditure)
Kunowledge of reliance / intention: party who makes representation must be intentionally induced / encouraged, or
otherwise, must have knowledge (Waltons Stores);

Departure or threatened departure: representing party has departed, or threatened to depart, from the initial
representation — Le., failed to fulfil the assumption / expectation (Waltons Stores);

Reasonableness of reliance: two elements — what the representation objectively could be taken to have meant (not
what the promusor thought) (Waltons Stores);.

a. The adoption of the assumption must be reasonable; and

b. The reliance on that assumption must be reasonable — whether it was reasonable to act (and rely) in the

way in which he /she did.
Unconscionability: “something more” than simply breaking a promise is requred (Waltons Stores, per Mason C
and Wilson [)

a. e.g, greater consequential detriment sutfered

b. e.g., more reliance placed on the promisor not changing his/her mind.

(4) Does the contract expressly restrict a party’'s RTT?

EE5MBE ACL T AY unconscionable termination
& EHH R restriction

¥ & implied duty of good faith

3. [#& 12532 ] What are the consequences of a party having the right to terminate?

b.

[BENELIE] If there was a right to terminate:

3R TT agarieved part

[A] may elect to affirm or terminate following [B]'s breach, but [A] must have knowledge

of the facts giving rise to the right to terminate and must clearly manifest its election

by words or conduct. (Immer)

_[&E##aIA] Consequences of affirmation

B REEFEZZIEATE the right to terminate for that breach is lost (Foran)

B I AFNERE A new right to make an election occurs upon further breaches (3

HE A BT ELE N E S = EHTEFE continuing breach)

B Damages: get damages for loss caused by the breach. {E anticipatory breach &

% actual breach A 8E3K18 damage [FERELTT IASZZIMEE: . ol DUEHRIASE

actual breach BRI 15K damage]
RGBT

—RRTTREEITERBNFEAT BT UERKRIRTEL . BRIEFATNTHSEZR
TIIANATTIAREFT, 95X estoppel (Foran), {EINRZHRTT AR A ZTF BT

estoppel

&M



IR e EF T IAFR1E debt [RTHRR O] AKX ARz B175ERk] (debt F1 damage
REEEE) (White and Carter)

EEZMITELN, BATTI PEREBMBRIX (Bowes)
LT EEEFEARE affirm (Tropical Traders)

c. _[ERE#EZIE] Consequences of termination

B EEEBEITARENXS further obligations cease: both parties are relieved from further
performance.

B ERFIINFEFE past obligations remain on foot,
BRNEIFNTETEZ total failure of consideration (EELEAS T EBANEKIEZEE
K)o PAEK restitution(McDonald)
Bot: [X77E4, RTREBES] RMEMBR T PUB T EBRENR A X 5EHY deposit ;
EEHXNAZ BERN", M WHTHEANEE/ XTTNERZHNER, FibLH
7R restitution BYER
Foran: [SEFFY. LAERIES] FHT restitution
XoEE (10%AT) FFR, MREFUTRARLERER XLFAIIHFHE
restitution BYEE>K . Because [ ] is [ ], higher than the usual 10% deposit, and the parties
agreed it would be applied towards the price, it is likely a part payment.
Property Law Act 1958 (Vic) s 49. TH#EiLEE, ZRHNIETSELEES
B Restitution: EIREAITEYISARSIHKERCT (Mann)
B Loss of bargain damages: &Mt (BEBTANIKEN) - BRXZ TSNS

= EERB] may claim loss of bargain damages, measured as the difference

between the contract price [A] was to pay and the amount [B] could reasonably

have obtained under a substitute contract at the time of termination.

B ERNLTHRNIER. SRR ENAEENNERIER (AMESRFARME) .
5o 4% 5| A S FRZ K #RBR the aggrieved party can rely on any valid ground for

termination, even if they did not have awareness at the time of termination.
(2) [FANZZIE] If there was no right to terminate: [—FZ2—5]]

If [B] had no right to terminate, its purported termination is itself a wrongful repudiation

— N ABE A B— A breach &GS #% remedy



1. [REMEE.: repudiation R actual breach [FA T &f=] Will they be able to obtain
substantial damages at common law?
(1) Identify the breach

(2) Identify the potential losses

For substantial damages, [377] must prove that they have suffered loss as a result of

the breach on the balance of probabilities, otherwise damages will be nominal
Here, the loss includes []
(3) Measures and restrictions

damages aim to place [#i75] in the position she would have occupied had the contract

been performed (Robinson)

Loss 1: [REEB #AY loss] —— [damage Fi1K]
1) The measure of damages [ T3 F—HT]UFIE/ )R]

a.

EPRARSER: URARIZFEE] lost profit

SERRATRYER . [FHERMZSIEAE] additional cost to get replacement goods
FRSIRMHLTTERZY. additional cost of substitute services.

RYTFFEEIRIT . the difference in market value between goods supplied and goods promised

Amann: [5#177] Y expectation of a certain outcome had a likelihood of attainment rather
than being mere expectation. [EAfFF)Z BB LI TREM]

b. Breach of an obligation to build or repair

€ Diminution of value:

Because [ ], [aggrieved party] may claim the cost of cure from [party in breach], but it must
be necessary and reasonable (Bellgrove). Here, although [ ], the difference does not affect
market value, and the cost of cure of [ ] is out of all proportion to the benefit gained. Damages

should therefore be assessed as diminution in value, namely [ ] (Ruxley).
Ruxley . SkBR~THUNER]
€ Cost of cure:

Because [ ], [aggrieved party] may claim the cost of cure from [party in breach], but it must
be necessary and reasonable (Bellgrove). Here, although [ ], [Aggrieved party] has a particular
preference for / aesthetic interest in / eccentric attachment to [ ], so damages should not

be limited to restoring the same financial position, the cost of cure is the more appropriate



measure (7abcorp) .

Tabcorp: FHAEBFE foyer EXEAE. TR URERLF LM, BHELN, EEETA
IREFERIRIAS .

c. Reliance damages [expectation TTEITE . BAMETAHEMN . ETERSEBT
i) %N B

Where [B] cannot prove its expectation loss because [the subject matter did not exist / the
outcome cannot be assessed], it may claim wasted expenditure incurred in reliance on
performance — here, [$X] (McRae). It is presumed [B] would have recouped this (Amann).
Although [party in breach] may argue [aggrieved party] would not have recouped its costs
even had the contract been performed, that uncertainty was caused by [party in breach], so
the court will lean towards presuming [aggrieved party] could have recouped the wasted

expenditure (Cessnock).

McRae: HER%, #RMMIARFETITERK. Although the subject matter did not exist,
[aggrieved party] can recover the [ ] it spent, unless [party in breach] proves this money could

not have been recouped even had the contract been performed (McRae).

Amann: test, Can't be put in a superior position than they would have been in had the contract
been performed. X515 & (loss making contracts) , [RE&ERNBERE AFAMBEE TELE
EIEE BT EAHEAHAL, However there is a presumption that the plaintiff would
recoup its expenses. AIF, EAEEFE—NEE. RIESEAEBIEHE X HHTEA.

The onus is on the defendant to prove that expenses would not be recouped. FH# & 7&1E

ST, IEARERALTEREX LR,

Cessnock . BM{EBITHA—EFEER. The more difficult the defendant’s breach has made it
for the plaintiff to prove its position had the contract been performed, the stronger the

assumption or inference will be that the plaintiff would have recovered its wasted expenditure.
WEMNEBEATHBEEEREEDULR ERERETH AN TAVRTE, At
TR FERAHEE SIS, IAHEEARKREBUEFHRZE M H (wasted expenditure)

d. Loss of chance

Because [B] lost a real chance of [ ], it may recover even though the chance was uncertain
and below 50% (Chap/in). The court will value that chance, however difficult (Howe) —

here, approximately [$X].

Chaplin: Fact that the benefit depended on a contingency and prospects were less than 50%
no bar to damages. RIfFZFIZRBURTAHER K (contingency), ERIIBEZR(RT 50%,
WAGRIE AL

Howe: Once it has been established that a chance has been lost, some quantification of its



