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Topic 1: Intestate Succession 
Halbert v Mynar [1981] NSWLR 659  

• Simultaneous Disappearance: 

could inherit. 
• The Precedent: 

cannot be proven. 

13 Succession Cases and Statutes
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• Indigenous Estate Distribution: The court had to decide if the intestate estate of an 

traditional customs.
• The Precedent: 
meaning community customs and a mother's primary caregiving role can justify deviating from 
an equal parental split. 

 
Russell v Scott (1936) 55 CLR 440

• Joint Bank Account:
of whether the balance belonged to the estate or passed to the survivor.
• The Precedent: 

by survivorship. 

Baird v Baird [1990] 2 WLR 1412 
• Pension Scheme Nomination: 
under a pension scheme without executing the document with standard will formalities. 
• The Precedent: Nominations operating under an existing contractual or trust framework do 

-testamentary arrangements 
that bypass will formalities. 

Public Trustee v Bussell (1993) 30 NSWLR 111 
• Deathbed Share Delivery: 

• The Precedent: A valid donatio mortis causa

Schaefer v Schuhmann [1972] AC 572
• Contract to Leave Property:

• The Precedent: A promisee under a testamentary contract acquires equitable and contractual 

assets under family provision laws.

Barns v Barns [2003] HCA 9; (2003) 214 CLR 169
• Mutual Wills Agreement:
challenged by a family provision claim attempting to access the contractually bound estate.
• The Precedent:

vulnerable to statutory claims.

Palmer v Bank of NSW (1975) 133 CLR 150
• Carer Estate Promise: A deceased person promised to leave his estate to his carers but later 
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placed funds into a joint account that passed to another party via survivorship.
• The Precedent: A promise not to revoke a will does not inherently prevent a testator from 

 

Birmingham v Renfrew (1937) 57 CLR 666
• Mutual Wills Enforcement: 

 
• The Precedent: 

 

Topic 3: Formal Requirements
Estate of Slavinskyji (1988) 53 SASR 221 

• Wall Writing: A testator wrote his last wishes directly onto an interior wall instead of utilizing 
 

• The Precedent:
words are recorded on any surface in a visible and enduring form.

 
• Ill Testator's Mark: An extremely sick individual made a simple mark on a document rather 
than a traditional signature to execute their will.
• The Precedent:

form of the mark. 

(2) Gifts to interested witnesses 

• 

• The Precedent: 

exception. 

(3) The judicial dispensing power 
Estate of Graham (1978) 20 SASR 198 
• Informal Execution: A document containing clear testamentary intentions failed to meet 

• The Precedent: Courts can excuse non-compliance with formal execution rules if they are 

 

 —  

 



Page 4 of 17
 

• Preliminary Instructions: A deceased individual left behind an informally drafted document 

mere preparatory thoughts.
• The Precedent: 

temporary brief or a set of instructions for a future will.

In the Estate of Masters (1994) 33 NSWLR 446
• Multiple Informal Notes: 
court to determine which pieces of paper were operative documents and which were simple 
tentative notes. 
• The Precedent: Informal documents can only be admitted to probate if they were intended to 

intention to create a will.

• Extrinsic Evidence Dispute: A family disputed whether an informal document truly 

evidence could prove intent. 
• The Precedent: Testamentary intention under the dispensing power is assessed objectively 
using a broad range of extrinsic evidence to determine whether the deceased intended that very 

 

Topic 4: The Mental Element 

Testamentary Capacity  

1. Did the testator understand what the will was
2. Knows property must depose/bounty
3. Did they know the people what they going to get.
4.
5. –

Banks v Goodfellow (1870) LR 5 QB 549 —

 Delusional Testator: 

capacity to make a valid disposition. 

 The Precedent: 
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 Suspicious Circumstances: Serious doubts were raised regarding a testator’s mental 

capacity under suspicious circumstances. 

The Precedent:

will displace the standard presumption of capacity. 

Bull v Fulton (1942) 66 CLR 295

Insane Delusion Impact:

if a direct connection is required.

The Precedent:

it has a causal impact on the gifts.

Woodhead v Perpetual Trustee Co (1987) 11 NSWLR 267 

Elderly and Impaired Testator:

regarding their actual understanding.

 The Precedent: Testamentary capacity is task- -
illness does not automatically negate capacity as long as the deceased possessed a 
practical understanding at the exact time of execution. 

Knowledge and approval  

Astridge v Pepper [1970] 1 NSWR 542 — 

• The Precedent:

understood and intended the dispositive scheme.

 

Wintle v Nye [1959] 1 All ER 552 —  

• Solicitor- A solicitor prepared a will under which he was a 

intense suspicion regarding her actual approval.
• The Precedent: 


