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TER
M

S  
 C

ore concepts in sim
ple term

s  
 

1. 
Legal ow

nership vs equitable ow
nership  

 
● 

Legal ow
nership: This is w

hat the law
 sees as form

al ow
nership (e.g., having the nam

e on the title of a house).  
● 

Equitable ow
nership: This is fairness-based ow

nership. It arises w
hen the law

 says som
eone else has a fair right to benefit 

from
 the property (e.g., a trust beneficiary)  

 
2. 

P
roprietary rights vs personal rights  

 
● 

Proprietary rights: R
ights tied to property itself. These follow

 the property, m
eaning they can be enforced against anyone 

w
ho has the property.  

○ 
E

.G
. You ow

n a car. If som
eone steals it, you can claim

 it back because your right to the car follow
s the car  

● 
Personal rights: R

ights tied to the person. These rights only let you dem
and som

ething from
 a specific person, not from

 
others.  

○ 
E

.G
. You loan som

eone m
oney. You can dem

and repaym
ent from

 them
, but if they sell their assets, you can’t go after 

the buyer.  
 

3. 
E

quitable proprietary rights  
 

● 
A

 special type of proprietary right created by equity (fairness). These rights:  
○ 

A
ttach to property  

○ 
A

re enforceable against third parties, but only under certain conditions  
○ 

A
rise in situations like trusts or inform

al agreem
ents to create security over property 

● 
E

.g. If your friend uses $10,000 to buy shares in a com
pany, you have an equitable proprietary right to the shares because 

they w
ere purchased w

ith your m
oney.  
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EQ
U

ITA
B

LE PR
O

PR
IETA

RY IN
TER

EST  
  

R
ule  

N
otes  

Exam
 sentences  

G
eneral principles  

● 
For all assets in the w

orld, there only exists legal title and until som
ething happens to engage equitable conscience  

● 
Equity recognises and enforces interests in property that are not recognised at C

L  
○ 

B
eneficiaries interest under a fixed trust  

○ 
Partner’s interest in the partnership  

○ 
Proprietary interest that are C

L counterparts (e.g. equitable fee sim
ple, equitable lease) differing from

 C
L interest by 

m
ethod of creation and extent of enforceability;  

○ 
Equitable security interests (eg. equitable charge, created m

ore inform
ally than a C

L m
ortgage and entitles the charge 

to a m
ore lim

ited relief in the event of chargor’s default); and  
■ 

Security interest = tem
porary proprietary interest w

hich secures the perform
ance of a personal obligation; 

defeased on perform
ance of the obligation  

● 
Equitable rights over land w

hich do not have to be created by deed (e.g. equitable easem
ent or restrictive covenant over land)  

● 
LEG

A
L IN

TER
EST →

 the form
al ow

nership  
● 

EQ
U

ITA
B

LE C
O

N
SC

IEN
C

E →
 w

hen fairness or justice dem
ands recognition of a party’s claim

 over the property, even if 
it’s not recognised at com

m
on law

  
● 

Equity = supplem
ents com

m
on law

 by recognising and enforcing property rights that are m
ore flexible and responsive to 

fairness  

Personal v proprietary 
distinction  

W
hat is property?  

 
● 

A
n object or thing capable of being ow

ned by a person, or  

In determ
ining the nature of _____ 

[Plaintiff’s] right to ____ [right being asserted 
e.g. right to property], it m

ost likely to be 

9 



● 
The proprietary rights (rights to ow

nership) to that object or thing  
● 

Yannar v Eaton [1999] bundle of rights →
 right to possess, right to use, right 

to m
anage 

 W
hat is a proprietary right?  

 
● 

A
 proprietary right is a right that attaches to the property itself and is 

enforceable against third parties. To qualify as proprietary, a right m
ust 

satisfy the Ainsw
orth criteria ‘ 

1. 
D

efinable: the right m
ust have clear boundaries or term

s. E.g. a 
lease agreem

ent for specific land is clearly defined  
2. 

Identifiable by T
hird Parties: the right m

ust be recognised by 
others dealing w

ith the property e.g. a registered m
ortgage is 

identifiable to anyone searching property records  
3. 

C
apable in its N

ature of A
ssum

ption by T
hird Parties: The right 

m
ust be transferable or inheritable e.g. ow

nership of land or shares 
can be sold or passed to som

eone else  
4. 

H
ave som

e degree of perm
anence or stability: The right m

ust 
have som

e enduring nature e.g. A
 long-term

 lease has stability, w
hile 

a m
ere prom

ise of occupation does not  
 W

hat is a personal right  
 

● 
A

 personal right is a right enforceable only against specific individuals w
ho 

are under an obligation to act or refrain from
 acting in a certain w

ay. U
nlike 

proprietary rights, personal rights do not attach to property and cannot be 
enforced against third parties 

○ 
E.g. Ainsw

orth →
 M

rs A
insw

orth’s rights w
ere deem

ed personal 
because they lacked the perm

anence and definability required for 
proprietary status   

■ 
TH

ER
EFO

R
E: Lord W

ilberforce determ
ined that the 

deserted w
ife’s right to occupy the fam

ily hom
e w

as a 
personal right only against her husband, not against third 
parties like the bank. This m

eans the bank could sell the 
hom

e.  
■ 

It w
as personal because:  

characterised as  
 PE

R
SO

N
A

L
 R

IG
H

T
 as it is only 

enforceable against ____ [specific class e.g. if 
I lend som

eone m
oney, I can only dem

and 
repaym

ent from
 them

]  
 O

R
  

 PR
O

PR
IE

TA
R

Y
 R

IG
H

T
 since the right is  

1. 
D

efinable  
2. 

Identified by third parties  
3. 

C
apable in its nature of assum

ption by 
third parties;  

4. 
H

ave som
e degree of perm

anence or 
stability (Ainsw

orth) 
  

10 



● 
D

efinable: her right to occupy the hom
e w

as vague 
and lacked clear term

s. She w
as not listed on the 

title of the house, she w
as not a co-ow

ner or 
beneficiary.  

● 
Identifiable by third parties: there w

as no record or 
m

echanism
 (e.g. registration or agreem

ent) to notify 
third parties, such as the bank, of her claim

.  
● 

C
apable of A

ssum
ption by Third parties: her right 

arose solely from
 her relationship w

ith her 
husband and w

as personal to her. It could not be 
transferred, sold or inherited  

● 
Perm

anence or stability: the right w
as contingent on 

her status as a deserted w
ife and could term

inate if 
her m

artial circum
stances changed (e.g. 

reconciliation or divorce)  

E
quitable personal right  

Exam
ples  

 
● 

C
reditor’s right to repaym

ent of a debt 
● 

B
eneficiary under an express trust per Youyang has the right to enforcem

ent 
of the trust term

s, as the param
ount duty to the trustee is to obey the term

s of 
the trust  

● 
Ainsw

orth - the husband’s duty w
as to provide suitable accom

m
odation to 

his w
ife; her rights w

ere m
erely exercisable against her husband but not a 

third party, as the right w
as not specific to the property in question  

○ 
So this w

as not equitable since it did not arise from
 a relationship 

governed by equity (e.g. a trust or fiduciary duty) but m
erely from

 
m

arital obligations  
● 

Livingston - beneficiary is entitled to personal rem
edies to com

pel the 
adm

inistration of an estate (but do not yet have a proprietary interest in the 
estate)  

____ [Plaintiff] has acquired a personal right 
as it is only enforceable against ____ 
[D

efendant] 

E
quitable proprietary right  

● 
D

efinition: a type of proprietary right recognised in equity, enforceable 
against third parties if it m

eets the proprietary criteria (Ainsw
orth).  

○ 
A

rises w
hen equity recognises a person’s interest in specific property 

(e.g. beneficiaries rights in a trust)  

A
pplying D

K
LR (N

o 2), if ____ (title holder) 
holds legal title to ____ (property), they hold 
the entire beneficial interest in the property 
and there is no distinction betw

een 11 



● 
Equity is concerned w

ith the creation, enforcem
ent and protection of 

equitable proprietary rights, such as:  
○ 

B
eneficiary rights in trust  

○ 
Equitable charges or m

ortgages  
 C

ases  
 D

K
LR (N

o 2)  
FA

C
TS  
● 

The case involved a transfer of property w
here the transferred, D

K
LR

, 
argued that only a bare legal title had been transferred, w

ith the equitable 
interest retained by the transferor (29 M

acquarie)  
● 

The argum
ent w

as significant because stam
p duty (tax on property 

transactions) is based on the value of the property transferred  
● 

D
K

LR
 claim

ed that only nom
inal stam

p duty should apply because it argued 
that the beneficial interest had not been transferred  

● 
The court had to decide w

hether D
K

LR
 acquired the entire ow

nership (legal 
and beneficial) or just the legal title w

ith 29 M
acquarie retaining the 

equitable interest  
 H

ELD
  

● 
W

hen legal title is transferred, the entire beneficial interest also transfer 
unless a trust or equitable obligation is clearly created  

● 
B

rennan J: Equitable interests are not carved out of the legal estate but are 
im

press upon it - m
eaning they overlay obligation on the legal ow

ner  
● 

The court rejected the argum
ent that 29 M

acquarie retained equitable title  
● 

Instead, the legal title and beneficial interest w
ere transferred in full, and any 

equitable obligation (e.g. a trust) w
ould arise later is explicitly created  

 PR
IN

C
IPLE: the court held that legal title transfers the full beneficial interest unless 

equity im
poses obligations through a trust or equitable arrangem

ent. Equitable 
proprietary rights are not carved out of legal ow

nership but im
pressed upon it, 

requiring clear intention to separate beneficial and legal ow
nership.  

 Beconw
ood  

 

legal/equitable ow
nership.  

 H
ow

ever _____ [describe circum
stances] 

raise the question of w
hether ____ [party] has 

acquired an equitable interest in the property.  
 Turning to the term

s of the specific agreem
ent 

_______ (Beconw
ood) ____  

  IF N
O

 TR
U

ST D
EED

/FO
R

M
A

L 
A

G
R

EEM
EN

T/TR
A

N
SFER

 O
F LEG

A
L 

TITLE W
ITH

 A
 C

LA
IM

 TH
AT EQ

U
ITA

B
LE 

O
W

N
ER

SH
IP W

A
S R

ETA
IN

ED
  

● 
D

K
LR (N

o 2) - no separate equitable 
right existed until the creation of a 
trust in favour of 29 M

acquarie  
○ 

B
rennan J - equitable interest 

is not carved out of legal 
estate, but im

pressed upon it  
 IF IT VA

G
U

ELY
 R

EFER
S TO

 SO
M

ETH
IN

G
 

W
ITH

 N
O

 SPEC
IFIC

 PR
O

PERTY
 

ID
EN

TIFIED
 E.G

. “SH
A

R
ES” 

 A
N

D
  

 IF LO
A

N
 O

R
 C

O
LLATER

A
L 

A
R

R
A

N
G

EM
EN

T PR
O

PERTY
 U

SED
 A

S 
SEC

U
R

ITY
  

● 
Beconw

ood Securities - m
ust look to 

evidence of the parties’ intentions to 
determ

ine w
hether an equitable 

security interest over the property w
as 

intended in the agreem
ent; intention 

to convey an equivalent not the exact 

12 



FA
C

TS  
 

● 
B

econw
ood entered into an agreem

ent to receive shares as security, but the 
agreem

ent did not specify the exact shares to be transferred  
● 

B
econw

ood argued that it had an equitable security interest (proprietary 
right) over the shares  

● 
The court had to decide if an equitable proprietary interest arose from

 the 
agreem

ent  
 H

ELD
  

 
● 

The court held that no equitable proprietary interest existed because:  
○ 

The shares w
ere not specifically identified, and there w

as no clear 
intention to transfer an interest in specific shares 

○ 
B

econw
ood’s interest w

as only personal and not proprietary  
● 

The intention of the parties it critical to determ
ining w

hether an equitable 
security interest is created  

● 
W

ithout specificity and clear intention, no equitable proprietary right arises  
 PR

IN
C

IPLE: an equitable right requires specific property to be identified and a clear 
intention to create a proprietary interest. A

greem
ents that convey only a general 

equivalent (not specific property) do not create proprietary rights.  
● 

So B
econw

ood only had a personal right to enforce the agreem
ent, m

eaning 
they could sue the other party but w

ouldn’t claim
 ow

nership over specific 
shares  

 Ainsw
orth  

 FA
C

TS 
● 

M
rs A

insw
orth, a deserted w

ife, claim
ed a right to occupy the fam

ily hom
e  

● 
The bank, w

hich had a legal charge over the hom
e, argued that her right 

could not bind them
 as it w

as not proprietary  
● 

The court had to decide if M
rs A

insw
orth right to occupy the hom

e w
as a 

proprietary right or m
erely a personal right  

 H
ELD

 

shares m
eant that B

econw
ood had no 

interest as a m
ortgagee and could not 

establish a proprietary right over the 
shares  

○ 
Pledge; 

○ 
C

ontractual lien; 
○ 

Equitable charge;  
○ 

M
ortgage;  

  IF PER
SO

N
A

L R
IG

H
T + TH

IR
D

 PA
RTY

  
● 

Ainsw
orth - equitable person right 

becom
es proprietary if it can be 

identified in relation to a specific 
thing  

○ 
Equitable interest m

ust be 
proprietary to be binding on 
third parties  

 IF C
LA

IM
IN

G
 B

EFO
R

E 
A

D
M

IN
ISTR

ATIO
N

 IS C
O

M
PLETE  

● 
Livingston - beneficiaries under a w

ill 
has no proprietary interest in the 
assets of an estate until the 
adm

inistration is com
plete  
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● 
M

rs A
insw

orth’s right w
as not a proprietary right because:  

○ 
It w

as not tied to the property itself but arose from
 her relationship 

w
ith her husband  

○ 
It failed the proprietary criteria (Ainsw

orth) test  
1. 

D
efinable: the right w

as vague and lacked clear term
s  

2. 
Identifiable by third parties: the right w

as not apparent to 
others, like the bank  

3. 
C

apable of assum
ption by third parties: the right could 

not be transferred or inherited  
4. 

Perm
anent or stable: it w

as tem
porary and dependent on 

her m
arital status  

● 
H

er right w
as personal, enforceable only against her husband, and could not 

bind third parties  
 PR

IN
C

IPLE  
● 

For a right to be proprietary, it m
ust attach to specific property and satisfy 

the proprietary criteria. Personal rights arising from
 relationships (e.g. 

m
arital obligations) are not proprietary  

  Livingston 
FA

C
TS  
● 

A
 beneficiary under a w

ill claim
ed a proprietary interest in the deceased’s 

estate before it w
as fully adm

inistered  
● 

The court had to decide if the beneficiary’s interest in the estate assets w
as 

proprietary or personal during the adm
inistration process  

 H
ELD

  
● 

The beneficiary’s right w
as personal and not proprietary until the 

adm
inistration of the estate w

as com
plete  

● 
D

uring adm
inistration  

○ 
The executor hold legal title to the estate assets  

○ 
The beneficiary only has a person right to com

pel the executor to 
perform

 their duties properly  
● 

O
nce adm

inistration is com
plete, the beneficiary m

ay gain a proprietary 
interest in specific assets  
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