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Evidential burden

ie duty of producing |
evidence

\ 4
Prima facie case

e Nb if D A [

Whether on the evidence as it stands D could be )

lawfully convicted: May

J

raises defence, must
show a prima facie
_ case. )

Y

If yes PF case: BOP
stays with P; D may
say nothing and still be
acquitted: May

If no PF case: Verdict of

not guilty may be directed

only if evidence, taken at
its highest, will not

T sustain a verdict of

v

Persuasive burden
|

guilty: Doney )

v L v
Admissibility of Criminal Civil
evidence

J

Balance of probabilities on
admissibility of evidence
of any Qs under EA: s 142(1)-(2)

Must consider (non-exhaustive):
(a) importance of evidence (b) gravity
of matters alleged in relation to the

BoP on P unless: defence of insanity and

Statute must expressly specify that the burden
is a legal burden, require D to prove the matter,
or create a presumption that must be rebutted

v

statutory exceptions: Woolmington

by D

P prove on the balance of probabilities: s 140(1)

Discharged by circumstances raising a more probable
inference in favour of what is alleged; need more than
conflicting inferences of equal degrees of probability:

N

Henderson )

_ question: 142(3) )

Party tendering docs to show they
are business records s 69 on

Standard

BoP: Capital v

v

Prosecution to prove BRD: D to prove on the balance
s 141(1); Green

of probabilities: s 141(2)

\ 2
Circumstantial
evidence

\ 4
/Ifstrands in a cable': not essential t0
be proved BRD individually.
Focus on cumulative operation; guilt of
the accused must be established BRD

If 'links in a chain': must prove BRD.
Where P's case relies solely on

circumstantial evidence, guilt must be the
only rational conclusion that can be

drawn from the facts
\ -Shepherd /
Y

) 4
Jury directions
Y
BRD requires no explanation; jury is not

required to analyse their own mental
processes: Green

| \No 3rd standard of proof: Briginshaw; Gama; Neat/

Undesirable: distinguishing between
'reasonable doubt' and 'any doubt'
OK: contrasting BRD with BOP;
OK: saying jury must be 'sure' of D's
guilt: Dookheea

Liberato direction

2

Strands in a cable = accumulation of detail
Links in a chain = Reasoning where each
step depends on a previous step

Conspiracy to import heroin; strands
in a cable:

1. Evidence from police officers that
Clark told D to 'take over' during
period Clark in jail
2. Evidence from accomplices that
heroin imported
3. Financial transactions proving D
took income of the organisation
-Shepherd

N.B. Circumstantial evidence doesn't
prove a fact in issue directly; it proves the
existence of a fact in issue.

Direct issue: D killed V at X.
Circumstantial fact: W saw D walking
around X.

4 Where P witness and D witness or )
accused's account in a recorded interview
(unsworn evidence) conflicts, need
Liberato direction:

If jury prefers P evidence but think D
witness evidence might be true, then must
acquit.

Even if jury does not believe D witness,
merely put to one side. The question always
remains: has P proven BRD D's guilt?

_ - De Silva )

Presumption of innocence: Accused is
presumed innocent until proven guilty
beyond reasonable doubt: Green

v

/Strength of evidence necessary to establish a\
matter on BOP varies according to: s 140(2); Gama
(a): nature of the cause of action/defence

Other relevant matters: inherent unlikelihood of
matter; whether proof in the power of one party to
produce and the power of the other to contradict:

Allegations of criminal conduct; NEAT

(b): nature of the subject matter
(c): gravity of matters alleged

Gama

Eg adultery: Briginshaw
Eg murder: Helton

NOT racial discrimination: Gama



Calling Witnesses

v

EA s silent as to calling of
witnesses so this is left to
common law: s 11(1).

[

\7

Civil Trials

v

e N
Judges cannot call witnesses without
the consent of both parties: Clark

v

("~ Section 26 only relates to the )
questioning of Ws and does not confer
on judges a broad power to call withesses:
Sharp

Nevertheless, it appears clear that the Ct
may call a witness in appropriate
circumstances given its general power to
\__control proceedings: s 11, Odgers )

éower is to be exercised only in 'the mog
exceptional case': Sharp

1. Consent of the parties
2. Party's lack of competent legal
representation
3. Relevant third party interest (eg a
child whose interest not adequately
served by partisan contest)
/

-

) 4

Criminal Trials

y

Judges can call witnesses in the
'most exceptional
circumstances': Apostilides

v

TJ calls psychiatric evidence to
establish mental iliness
for unrepresented accused in
murder case: Damic

v

qhe prosecutor has the obligation to ensure the

Crown case is presented with fairness to the
accused and to the court: Kneebone

Fairness requires presentation of:

-

 all available, cogent and admissible evidence:

Nguyen

« all relevant and material witnesses: Velevskil

/

v

Mixed statements: P must lead whole of
evidence, not just incriminating parts and omit
exculpatory parts (police statement that he
threw bottles but did so in self-defence):
Nguyen

Material witnesses: P failed to call D's spouse
who witnessed him SA her daughter: Kneebone

Expert evidence: Different from witnesses of
fact. Fairness does not require a
headcount/balancing of opinions: Velevski

v

P must have a principled basis for not calling a
material witness: Kneebone

v
Not sufficient:

Tactical advantage: Nguyen
Conflicts with other evidence or Crown's case
theory: Kneebone
W in D's camp/sympathetic to D: Kneebone

Sufficient:
Unchallenged merely repetitious
Positive reasons for believing them to be
unreliable

7

Failure to call particular W is only grounds for setting

aside a conviction if it appears to give rise to
miscarriage of justice: Kneebone; Apostilides




/Expert evidence can be\

Competent? — - -
- Criminal D is not competent to give

7 evidence as W for prosecution: s 17(2)

{

used to determine

Every person is presumed to be competent: ss 12(a); s 13(6)

]

Kirk and company tried jointly: Kirk not

anything in s 13: s 13(8)

Y

Eg medical report:
"Ct may inform itself as it

thinks fit... including
\information from expert.J

and

(a): Understand a question about the fact or
(b): Give an answer that can be understood to a question about the fact

competent or compellable: Kirk

Incompetent if they do not have the capacity to:

Judges and juries in the proceeding are
not competent.

that incapacity cannot be overcome.

-s 13(1) Juror is competent to give evidence in the

(i yes: Sworn evidence must be h

given under oath (religious) or
affirmation (secular): s 21(1).

Same requirement for an
interpreter: s 22(1) )
L7
(" Can choose which: s 23(1) and h
Ct must be satisfied they know
they have this choice (s 23(2));
where they refuse/impractical to
choose the Ct may direct to make
\_ affirmation: s 23(3) )

Y
("An oath does not require: (1) use)
of religious text; (2)(a) religious
belief; (2)(b) understanding of
nature and consequences of oath: s

.

proceeding about matters affecting conduct
of the proceeding: s 16(1)

If competent, can W give sworn evidence?
\ 4
Must have the capacity to understand the obligation to
give truthful evidence: s 13(3).

v

If not, can W give unsworn evidence? s 13(4)

\
Court must have told W: s 13(5)
(a): Important to tell the truth;
(b): Should say if they do not know/remember the answer to a Q; and
(c): Should feel no pressure to agree with statements believed to be untrue.

It was open to TJ to find six-year-old child
lacked capacity - her lack of understanding of
swearing an oath/making an affirmation was
relevant but not determinative: GW

{ A

Must understand it is an obligation in court to
tell the truth: GW
Strict compliance
required. Failing to tell 'no
pressure to agree' was
fatal. Conviction set
aside: SH

Unsworn evidence is not inherently unreliable. Ct does not need to warn the
jury or inform them of any differences between sworn/unsworn evidence: GW

[ )

family inc. de facto (couple
living together)/parent
(including adoptive; natural;
‘as if' were a member of their

Exception:

\_ 24 (see also s 24A) )

Exception: P
Reduced capacity’ =
2
Not compellable if:
substantial cost or delay involved
in ensuring W would have capacity
under s 13(1) and

there is/will be adequate evidence
from other sources: s 14.

Exception: Misc <€——— . Racghlol Must be made before testifying/as soon as aware of the right (whichever is
Crim Defendants later): s 18(3)
V. ~ ¢ If it appears person has right to object, the Ct must satisfy itself the person is
Not compellable if: aware of this section: s 18(4).

Sovereign: s 15(1)(a)
Governor-General: s 15(1)(b)
Governor of a State: s 15(1)(c)
Administrator of Territory: s15(1)(d)
Foreign Head of State: s 15(1)(e)

Judge/magistrate in past
proceeding to give evidence about
that proceeding unless Ct gives
leave: s 16(2)

MP if attendance would prevent
them sitting in Parliament or
\Qarliamentary committee: s 15(2)/

\17(3)'3 effect: s 17(4).

Family

v
No exception for (s 19)(a): ss 227-228 of Children
(C&P) Act; (b): if compellable under s 279 CPA; (c): ss
93, 107 Children's Guardian Act 2019

v
CPA: Compellable if: member of D's family in proceedings for DV on member ol
that family, or (b) for child assault committed on (i) child living in D's household
or (ii) D's child: s 279(2)(a)

Compellable? family)/child (same)

\4

[A competent person is compellable: s 12(b)

J/

Not compellable: under 18 (279(2A)) or applied to, and excused by Ct (279(4)) /

D's spouse, de-facto partner, parent, or child may object to compellability: s
18(2).
Only applies in criminal proceedings: s 18(1).

Y

An associated D tried
jointly is not compellable to
give evidence for/against the
D:s 17(3).

To be determined in the agsence of the jury: s 18(5).

The court must not require the person to give evidence if:
there is a likelihood that it would harm the W or their relationship with the D
and
the nature and extent of that harm outweighs the desirability of having
evidence given: s 18(6).

v

18(7): The court must consider (non-exhaustive):
(a): nature and gravity of offence;

/ (b): substance and importance of evidence;

(c): whether other evidence on same matters would be reasonably available to P;
(d): nature of relationship between D and W,

(e): whether would involve disclosure of matter received in confidence from D )

v

D murdered friend who had affair with wife. Court could not compel wife to testify for P:
1. Other sources available
2. Enduring marriage of 10 years, father of her children, still living together such that
compelling W would cause harm to relationship

- Khan

v

If objection determined, P not to comment on objection/Ct's decision/failure to give evidence: s 18(8)

If tried jointly, associated D
can still consent to giving
evidence (Abernethy)
provided Ct is satisfied that
associated D knows of s

S/

\

If indictable offence (s 20(1)): judge/any party but P can comment on failure to give evidence of:
D (s 20(2)); spouse or de facto partner (s 20(3)(a)); partner or child (s 20(33)(c))

Comment must not suggest (a) D is guilty, or (b) W's belief that D is guilty: s 20(4)
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