
Part	3A:	Freedom	of	Interstate	Trade	and	Commerce	
ELEMENT 1: RELEVANT PROVISION 

s 92. On the imposition of uniform duties of customs, trade, commerce and intercourse among 
the States, whether by means of internal carriage or ocean navigation, shall be absolutely free. 
 

ELEMENT 2: INTRODUCTION 
History 
Section 92’s likely inclusion in the constitution was probably to stop states from introducing state 
protectionist laws. Section 92 is one of the most disputed sections of the constitution. There have 
been many differing interpretations given to the section, however all interpretations agreed that a 
law which imposed an extra burden on interstate trade over and above that on intrastate trade was 
invalid: Fox v Robbins 
 
It has also always been recognised that there are qualifications to s 92.  
 
Tas v Vict 
Tasmanian potatoes became diseased and the government of Victoria banned the import of any 
potatoes from Tasmania.  The Tasmanian government took the issue to the HC arguing that there 
were other systems of inspection and quarantine that could be used well before a complete ban 
was implemented.  The HC accepted this argument. 
 

ELEMENT 3: IS IT TRADE AND COMMERCE 
See Part 2 for detailed Trade and Commerce notes – Brief outline follows 
 
Before s 92 will operate there must be concerned activity must be in trade and commerce. 
In James v Commonwealth the PC stated that T&C means the same thing in s92 as in s51(i). 
  
If clearly engaged in Trade and Commerce – Continue to element 4 
If not so clear, discuss the law. 
 
There have been many different definitions given of what is Trade and Commerce. In St. George 
County Council, Stephen, J stated that buying and selling are at the very heart of trade with no 
essential element of profit required. 
 
Trade has been held to include both: 
• The act of transportation for reward: ANA case 
• The preliminary communing, negotiation and bargain: W & A McArthur v QLD. However 

any manufacturing process has been held as not in itself trade but preparatory to it: Grannall 
v Marrickville Margarine 

 
Dixon J in Bank of NSW v Commonwealth at 381-382 stated that trade in includes intangibles as 
well as the movement of goods and person. 
 
 
 
Professionals 
In the case of R v Small Claims Tribunal; ex parte Gibson a dentist was held not to be a trader 
but a professional. However now professionals are considered to be engaged in trade/commerce: 
• Consulting Engineer: Bond Corporation v Theiss Contractors 
• Lawyers: Gold Farb 
 

ELEMENT 4: BEFORE COLE V WHITFIELD 



NOTE: This information is not necessary in answering a problem question as it has been 
completely overruled by Cole v Whitfield; however, it is here for reference purpose, or in 
case of essay question. 
 
In the 19th century, Australia was not a free trade area, and there was significant debate about 
whether to favour free trade or protectionism.  
 
In the beginning of the 20th century s92 was interpreted as requiring the creation of a free trade 
area which, in turn, required the elimination of State boarder duties and the imposition of a 
uniform external tariff. 
 
Following Fox v Robbins, a period of tension then followed whether the section protected: 
• The rights of individual traders (individual rights theory) or 
• Only free interstate trade (free trade theory) 
 
Section 92 became one of the problem sections of the Constitution for 2 reasons: 
• The section consists of vague, general, ambiguous language, the meaning of which had to be 

clarified by the high court; Adelaide Company of Jehovah’s Witnesses Incorporated v 
Commonwealth (1943) 

• The fact that s 92 specifically states that trade, commerce and intercourse shall be absolutely 
free suggests to some members of the High Court that the free trade version of s 92 was 
wrong. 

 
During the 1940’s the individual rights theory was being preferred, following the Labor 
government’s attempts to nationalise interstate airlines flights and banking business.  When these 
laws were challenged the High Court (by majority) and the Privy Council (unanimously) held that 
the rights of individual traders and acts of trade were protected and that the prohibitions violated s 
92; Bank of New South Wales v Commonwealth (Bank Nationalisation Case), Australian 
National Airways Pty Ltd v Commonwealth. 
 
In the Bank Nationalisation case, the Privy Council stated 2 qualifications to the freedom 
guaranteed by the section, which became the basis of most of the case law for the next 39 years: 

• That reasonable regulation of trade is compatible with its ‘absolute’ freedom 
• That s 92 is violated when a law restricts the trade ‘directly and immediately as distinct 

from creating some indirect and consequential impediment which may be fairly be 
regarded as remove’ 

 
Some examples of Reasonable regulation that followed included: 
• If some aspect of interstate trade (for example, road transport) was made subject to licensing 

requirements, the granting of any wide discretion to the licensing authority would violate s 92 
of the Constitution; Hughes and Vale Pty Ltd v New South Wales (No 1) (1954).   

• The imposition of a tax at a reasonable rate, so as to recover the cost of road repairs, was 
reasonable regulation; Armstrong v Victoria (No 2) (1957).   

• State consumer protection laws were reasonable regulation; Samuels v Readers Digest 
Association Pty Ltd (1969).  

• Commonwealth trade practices laws were reasonable regulation; Mikasa (NSW) Pty Ltd v 
Festival Stores (1972. 

• However, when the High Court had to decide whether laws imposing agricultural marketing 
schemes were "reasonable", it was obviously open to differing views depending on the 
Judge's political instincts, and the Court split widely in many cases in the early 1980's; 
Uebergang v Australian Wheat Board (1980, Australian Coarse Grains Pool Pty Ltd v 
Barley Marketing Board (1985). 

 
Direct Restrictions 
• Under Dixon CJ, the High Court tended to interpret whether a law directly interfered with 

interstate trade by looking at the text of the law to see whether it “took a fact or event or thing 
itself forming part of trade, commerce or intercourse” and proceeded “by reference thereto ... 



to impose a restriction, a burden or a liability”, without considering economic effects.  This 
became known as the “criterion of operation” test; Hospital Provident Fund Pty Ltd v 
Victoria (1953). 

• However, Barwick CJ preferred to look as well at economic effects on trade, and persuaded a 
majority of the High Court to take that approach; North Eastern Dairy Co Ltd v Dairy 
Industry Authority of New South Wales (1975). 

 
ELEMENT 5: DECISION OF COLE V WHITFIELD 

The decision of Cole v Whitfield swept aside all the previous confusion governing s 92 and 
unanimously held that the freedom guaranteed to interstate trade and commerce under s 92 is 
‘freedom from discriminatory burdens of a protectionist kind’.  That is, the law must not 
discriminate interstate trade for the protection of local trade.   
 
This decision had effects on both the Commonwealth and State law: 
a) Commonwealth laws:  
• Commonwealth law under s 51(i) will not ordinarily be discriminatory if they apply to all 

transactions of a given kind within the reach of Parliament. 
• However, if the law applies only to certain transactions or only to different parts of States, 

then it may be discriminatory. 
b) State laws: 
• The constitutionality of State laws is resolved by means of a consideration of the nature of the 

impugned law. 
• If it applies to all trade and commerce, inter-State and intra-State alike, it is less likely to be 

protectionist than if there is discrimination appearing on the face of the law. 
• But where the law in effect, if not in form, discriminates in favour of intra-State trade, it will 

nevertheless offend against s 92 if the discrimination is of a protectionist character. 
• A law which has as its real object the prescription of a standard for a product or a service or a 

norm of commercial conduct will not ordinarily be grounded in protectionism and will not be 
prohibited by s 92 

 
Cole v Whitfield 
Held: 
• The High Court unanimously held that the freedom guaranteed to interstate trade and 

commerce under s 92 is freedom from discriminatory burdens of a protectionist kind 
• On the facts of the case, the limitation on the size of crayfish sold or possessed in Tasmania 

was a burden on interstate trade and commerce in crayfish, but no discriminatory protectionist 
purpose appeared on the face of the law because – 

• Prohibitions applied alike to Tasmanian and imported crayfish, it wasn’t singling out any 
State 

• The object of the law was protection and conservation, not to give advantage to Tasmanian 
businesses or discriminate a State 

• Although it operates in a way to protect Tasmanian crayfish industry, it is not a form of 
protection that gives Tasmanian crayfish production or intrastate trade or commerce a 
competitive or market advantage over imported crayfish 

• It was a necessary means of enforcement as only random inspections were possible and it was 
not feasible to distinguish between Tasmanian and imported crayfish; a Tasmanian fish looks 
the same as a SA crayfish 

 
ELEMENT 6: IMPOSITION OF A DISCRIMINATORY BURDEN 

 
ELEMENT 6A: IS THERE A BURDEN? 

In Vacuum Oil v Qld the court considered whether a beneficial law was a burden and held that 
yes, it could be a burden. 
 



However it is not enough that the law may look like a burden - it must be aimed to discriminate 
between interstate trade in a protectionist nature: Cole v Whitfield 
 
ELEMENT 6B: DOES THE LAW DISCRIMINATE IN A PROTECTIONIST NATURE? 
Brief Definitions/Examples 
a) ‘Discrimination’ (Cole v Whitfield) 

• Discrimination is a departure from equality of treatment  
• The concept of discrimination in its application to inter-State trade and commerce 

necessarily embraces factual discrimination as well as legal operation 
• A law will discriminate against interstate trade or commerce if the law on its face subjects 

that trade or commerce to a disability or disadvantage or if the factual operation of the 
law produces that result 

 
b) ‘Protectionism’ (Cole v Whitfield) 

• Protectionism means protection of domestic industries against foreign competition. It 
makes importing and dealing with imports difficult or impossible. This can be achieved 
by, for example –  

• tariffs that increase the price of foreign goods 
• differential rates or licensing schemes 
• interstate border customs 

 
In Cole v Whitfield  it was held that the discrimination should be judged  on the face of the law or 
by its practical effect. Therefore in our case it is necessary to consider the form and effect of the 
law. 
 
1.   Does the law, on its face, discriminate interstate trade and commerce and protect 
intrastate trade and commerce?  
In Cole v Whitfield the court held that the legislation in its form did not discriminate as it applied 
“alike to crayfish caught in Tasmania and those that are imported – hence there was NO 
discriminatory protectionist purpose…..on the face.”  
 
If there is no distinction - Like in Cole v Whitfield no distinction has been made between anyone 
and the law applies equally in this state as it would anywhere else. The form here therefore 
supports the view that there is no discriminatory protectionist purpose. However, in Betfair, even 
though the Western Australian Act applied to both intra- and interstate traders, the court said the 
legislation ran afoul of s 92 by imposing discriminatory and protectionist burdens on interstate 
trade. So even though a law applies to both in-state and out-of-state traders, this does not 
necessarily mean it is not protectionist in nature. This seems difficult to reconcile with Cole v 
Whitfield, but it may just be that the law considered in Betfair discriminated in effect, rather than 
form. 
 
If there is a distinction - On the fats the law distinguishes between parties/locations.  This 
structure and form would support the view that the law has a discriminatory protectionist purpose. 
 
2. Does the law, in effect, discriminate towards interstate trade or commerce? 
In Cole v Whitfield the court investigated whether or not the regulations had the effect of 
providing intrastate traders with a competitive advantage over interstate traders. 
 
If Compulsory Acquisition Scheme 
In this case the scheme enacted is a compulsory acquisition scheme. The constitutional validity of 
such a scheme was considered in Barley Marketing Board v Norman. In that case all barley 
grown in NSW was vested in a board and any private contracts for sale were void. It was held that 
mere discrimination was not sufficient and as the scheme only applied to NSW growers it did not 
breach s92. However it was stated that if the acquisition amounted to a restricting on import that 
favoured NSW growers then there would be a breach. 
 



3. Overall conclusion: is the burden of a protectionist kind? 
 

ELEMENT 7: CAN THE GOVERNMENT MOUNT A DEFENCE 
In Cole v Whitfield it was conceded, “there will always be scope for difficult 
questions of fact.” This situation may be classed as one of those situations. There are 
two arguments that the govt may seek to run in order to try to secure the laws 
operation. These are: 

1. Equalising Law argument 
2. Legitimate Purpose Exception 

 
ELEMENT 7A: EQUALISING LAW ARGUMENT – THE LEVEL PLAYING FIELD 

DEFENCE 
This argument comes from the case of Bath v Alston Holdings which was handed down 5 wks 
after Cole and had the court divided 4:3. In that case the court held invalid legislation that 
imposed a tax on retailers who had not purchased tobacco from Victorian wholesalers who had 
paid the tax. The vic gov argued that the imposition of the tax was merely of an equalising effect. 
 
In Bath the majority held the law was discriminatory between inter and intra state tobacco 
wholesalers and was protectionist in the fact that it had the practical effect of protecting local 
wholesalers from cheaper competition from interstate.  
 
The minority emphasised the practical operation of the act was to make everyone subject to the 
same tax however it seems they overlooked the fact that interstate wholesalers may already be 
subject to at tax and also face higher transport costs. 
 

ELEMENT 7B: LEGITIMATE PURPOSE EXCEPTION 
In Cole v Whitfield the court indicated that even if the regulations did impose a small burden, it 
was in pursuit of a legitimate purpose, this being protection of the environment and crayfish 
preservation. This exception was confirmed in the Castlemaine Tooheys, and more recently 
reiterated in Betfair. 
 
In Castlemaine Tooheys it was held that laws which are appropriate and adapted to the resolution 
of the problem, will be valid under s.92, as long as a burden on interstate trade is  

1) incidental; and  
2) not disproportionate to the achievement of the law’s objectives.  

 
Don’t forget Betfair (further below!) 
 
1. Incidental 
Environment 
Here the incidental purpose is the environment. Similarly in Castlemaine Tooheys it was argued 
that the desired purpose of the legislation was to protect the environment by conservation of the 
natural resources. The court held that the law was not reserving SA natural resources as the bottles 
where manufactured elsewhere, it was also stated there was no justification for compulsion in 
terms of litter control. 
 
Other reasons 
Further in Castlemaine Tooheys some other purposes where held that they may be able to warrant 
the burden if it is not disproportionate, and include:  

• Conservation of a natural resource or Public object @ 468 
• Social or economic problems @ 472 
• Safety, health & wellbeing @ 469 

 
2. Not disproportionate to the achievements of the law’s objectives 



The practical effect of the law may be disproportionate to the purpose.  
 
In Betfair, the court said this criterion necessarily involves the existence of a “proportionality” 
between, on the one hand, the differential burden imposed on an out-of-State producer, when 
compared with the provision of in-State producers, and, on the other hand, such competitively 
“neutral” objectives as it is claimed the law is designed to achieve – that is, a criterion of 
“reasonable necessity”. To work out proportionality, the court said one must consider the 
constraint upon market forces operating within the national economy by legal barriers which 
protected the in-State operator against the out-of-State operator. 
 
Things to think about…  

• Compare economic and environment health 
• Price on environment 
• What’s more important 

 
In Castlemaine it was admitted that a lower difference in levels of deposit would achieve equal 
returns of refillable and non-refillable bottles.  
 
Issue of lobbying 
Here there may be an issue surrounding the strong lobbing of an interest group as they clearly 
benefit from the law. In Castlemaine a similar situation occurred. Though not directly mentioned 
in the ratio this factor may have influenced the court’s decision. It would not be reasonable for 
something like this to be taken into account as many laws are a result of lobbying from interest 
groups and to turn on over on that ground goes against the idea that the law is adoptive to society. 
 

 
ELEMENT 8: UNEXPLORED ISSUES 

There are a couple of issues under s 92 that have not been considered by the High Court post Cole 
v Whitfield. 
 
Benefits to state’s own trades, for eg: 
• Queensland mandates alcohol in petrol? 
• Preference given to locals in tendering process? 
• States grants and tax concessions to attract new businesses? 
 
Discretionary licensing schemes: 

Betfair Pty Ltd v WA [2008] 11 
Held: 

• The two sections were unconstitutional as they imposed discriminatory and protectionist burdens on 
interstate trade. 

• The Court noted that in Castlemaine Tooheys it applied the “appropriate and adapted” criterion to the 
relevant legislation to ensure that its impact on interstate trade was incidental and not disproportionate to 
the achievement of its objective. 

• This criterion necessarily involves the existence of a “proportionality” between, on the one hand, the 
differential burden imposed on an out-of-State producer, when compared with the provision of in-State 
producers, and, on the other hand, such competitively “neutral” objectives as it is claimed the law is 
designed to achieve – that is, a criterion of “reasonable necessity”. 

• The WA prohibitions were not necessary for the protection or preservation of the integrity of the racing 
industry – they were not proportionate, appropriate or adapted to the propounded legislative object.  

• What was proportional involved a consideration of the constraint upon market forces operating within the 
national economy by legal barriers which protected the in-State operator against the out-of-State operator. 
The prohibitions resulted in an unfair commercial restraint. The inhibition to competition presented by 
geographic separation of the States, between rival suppliers and between supplier and customer, were 
reduced by the accessibility of the internet and the ease of its use.  



The facts of this case are similar to those in Hughes & Vale. This case was before the decision in 
Cole v Whitfield. In that case the law was struck down because it had the potential to be used for 
interstate discrimination. Whether the same would apply now is questionable. 
There are 2 possibilities: 
• The law is invalid as it could be used for protectionist purposes. OR 
• The law is valid but it is made clear that the use of the law to favour own states activities will 

be subject to admin law remedies. 
 

ELEMENT 9: REACH A CONCLUSION 
 


