Topic 3 Authorisation to decide (delegation and agency)

Rule: Administrative decisions are generally to be made by the person specified in the Act, unless the power

has been validly delegated under the Act or, in limited cases, exercised by an authorised agent accepted by the
courts. TTBUREBENHEREPFISENAREL, BRIFZNNEREEERESERIE, NEFERATHE
BTN o] IR IEAFTIE,

EXANREEREANRITRITENA
Delegation

BREE AR, BT, sEIRIREGT
Acts Interpretation Act 1901 (Cth)

s 34AAA EEFIEIARERAIS B G Decision-making power to be exercised by person holding the office or

position stated in the Act providing for the decision-making power

s 34AAB Ministers can authorize another Minister/ a member of the Executive Council to act on their behalf

and perform their functions
-Must Iin writing
s34AB Effect of delegation

(1) Where an Act confers power on a person or body (in this section called the authority ) to delegate a

function, duty or power:

(@)E e F£ZF the delegation may be made either generally or as otherwise provided by the

Instrument of delegation;
(D) RBEEEFFAN  the powers that may be delegated do not include that power to delegate;

O AARAEE a function, duty or power so delegated, when performed or exercised by the
delegate, shall, for the purposes of the Act, be deemed to have been performed or exercised by the

authority;

() AREMFECINI a delegation by the authority does not prevent the performance or exercise

of a function, duty or power by the authority; and
(e) if the authority is not a person, section 34A applies as if it were.

EHC% Delegates are not acting as agents for a principal. Where a delegate is exercising the power

delegated to him, he may validly exercise that power in his own name.( Re Ombudsman)
Agency

BHMNA R Where an authority [decision-maker in Act] has not delegated his power but he has authorized

another to act in exercise of his power, the act is to be done in the name of the authority(Re Ombudsman)
Test

RENINEBMILZ T ERIA Does the decision have to be made personally by the designated decision-



maker? (O'Reilly (1982) 153 CLR 1 at 11)
Depends on:

1. I & the nature of the power
- R EEMNF aboriginal land right is an important right so unsuitable for lower officials(NSW

Aboriginal Land Council v Minister Administering the Crown Lands Act)

2. B{EME practical necessity
-IT take possession of a factory during WWII (Carltona Ltd v CMR of Works)

- AT decide if lands are needed as residential lands-number of the decisions is few(NSW Aboriginal

Land Council v Minister Administering the Crown Lands Act)
3. ZAE P ANF whether the decision will affect individual rights

-SBAEMTEREXNICT, EFE20]IUA O'Reilly v CMRs of State Bank: issue a notice to a person to

give evidence concerning his income tax assessment:
have an impact on sb's rights; but too many taxes-busy-practical necessity

4. BHREFENEREMALIER T VFE M the breadth of the discretion and the accountability of the agent
- 0] [-BRH ] IAXT AR ER T A9 f 3% Minister-Assistant secretary: in our system, ministers are ahead
of a department, all the department’'s knowledge and actions is associated with the minister.
They're basically completely tied together, so the minister can be held accountable in
parliament.(Carltona Ltd v CMR of Works)
- REBEIINAT (TANET)

NSW Aboriginal Land Council v Minister Administering the Crown Lands Act: No

In this case, the law provides that the Crown Lands Minister has the power to personally determine whether a

parcel of Crown land is needed or likely to be needed for residential purposes, which affects whether Aboriginal
people can claim the land. AR EER T HHKENBTHMERFER T HER FTENTRFZENEE
R, ZHEREmREREE T IAHIFZ M

1. The Crown Lands Minister must decide personally as the role involves vast lands, planning departments,
and inter-ministerial dispute resolution. TJREF R KE L, tWoJREH KA KIERIISH EMEB], FEHE
HEBFREAREKZ BHAFIN N ER T HEBKEERE

2. aboriginal land right is an important right so unsuitable for lower officials

3. Practical necessity-decide if lands are needed as residential lands-number of the decisions is few



Topic 4.1 Correct understanding of Act and probative material

Correct interpretation of legislation
Enfield v Development Assessment Comimission

ERARCEETELEE AMBEEEM No formal deference to the administrator’s interpretation of
legislation

May v Military Rehabilitation and Compensation Commission
injury

SEBr BB BRAERIE 92 & The meaning of an ordinary word is a question of law. the court's role is to
Interpret the meanings of an ordinary word in a common legal standard especially the context of this act.

Probative basis for facts
Rule: Melbourne Stevedoring

EERIFEA 82 T3k T34 Only the absence of any foundation in fact for the fulfilment of the conditions upon
which in point of law the existence of the power depends can be a ground for invalidation

WEHEAR B % ZE insufficiency of evidence to support a conclusion of fact is not a ground for invalidation
B+

Bt RRILERTIEEEA —SMIR A AEEEM based merely on minor incidents like brief
employee absences to support that the company was unfit for registration

- B HEKAREETNASRMERBIIAMR, HETETAXEIR. Itis not no evidence that the
Minister’s decision is based on either their own or their department’s knowledge,/ or on facts that fall
within common knowledge.( Minister for Immigration v Viane)

- BEE T —FE American Samoans and Samoans are same in language, cultural, and welfare issues.
-4B Y SR\ A This view has come out of nowhere.

-H UL HE Repatriation Commission v Holden
R T BRNEIKEREIZHT AAT accepted that Holden had PTSD but no formal diagnosis.

-AAT B A F AR B PRIC R +FZEFI AR fthEE there were some clinical notes and doctor’s notes of
meetings of a surgery and the description about his nastiness made by his wife.



Topic 4 Substantive conditions

considerations

Rule: Either failure to consider a mandatory matter or consideration of an irrelevant matter is a ground for review

unless the breach is insignificant (Peko-Wallsend, Padfield principles, ADJR Act s5)
Peko-Wallsend principles

a) LIMEE“HINHEE"A The decision-maker must be bound to consider the matter-mandatory

consideration

b)AMEE? K EHR/EE T Is the decision-maker bound to consider the matter ? — the matter must be

expressed or implied by the Act

) X AEFEIEEE 4 iE % Matter not considered must be significant-mateiral to decision

d) Court cannot review the merits of the decision

e) Ground applies to Ministers — due allowance to be given for policy considerations
FTHERNE. EHEEMIABRM (subject matter, scope and purpose of the act)

TREEZE+EHKIRBEARE=SPKERZE According to the Act, the Land Commissioner must consider the
detriment to persons of making a land grant, and the Minister’s decision is based on the comment of the Land

Commissioner, so the Minister is bound to consider the detriment to persons.( Peko-Wallsend principles)

& B ERITERAEFR{EE The administrator has to consider the most accurate and up-to-date information

relevant to the decision.( Peko-Wallsend principles)

FEREPAXHEH—FERERER G, BEXRFmEIFRIE According to the Act, the only condition for the
exercise of the power is national interest and national interest includes the assurance by the other

country.( Plaintiff s156 v Minister for Immigration and Border Protection)
- AP IRZE FRARIE Not bound to consider assurance
- FEEIFRE Australia’s international law obligations

%R TIG? Adequacy of consideration

Rule: FR{ZE*#1IFE active intellectual process (Tickner v Chapman)

- [F3EIR BRI S5 decision-maker is required to ‘read, identify, understand and evaluate’ relevant
documents (Plaintiff M1)

-A BB E B B LUK IR E E X4 The plaintiff didn’t provide a material document because the Minister

Is male.( Tickner v Chapman)

-43 4r$hZ& 100 71 considered 100s of pages of documents in the 43 minutes (Carrascalao v Minister for

Immigration)

-Minister for Immigration v McQueen



o] [ RE A% The decision maker can only read the summary of the actual material
25 F AR BB S 40532 % 7 any mandatory consideration was omitted
Irrelevant considerations
Padfield v Minister for Agriculture

4 B J& B Purely political reason rather than engaging with the administrative decision is irrelevant

consideration

-RNIABEFTAHE not investigate Dispute between the regions regarding the price paid for the producers’

milk
-B|#E iz 818k Complaint raised wide issues

-ERIFAEEAIMMMENEM S T4 Minister would be expected to act on the investigating committee’s

recommendations
Murphyores v Cth

55k 858 Bl scope of the regulation

- OB E T IRERZER HSEE A Considered environmental issues when dealing with an export

matter. The regulations deal with a range of things.

—mi, PABEE, BW: XEAZE If the administrator considers something on a whim, a personal factor,

or a corrupt consideration, they're irrelevant.



