
ASSAULT — SUB-ISSUES 

Sub-issue Case Key Facts Ratio / Principle + Judge Quote Exam Trigger Phrase 
1. Positive act vs 
omission? 
Was the trespassory act 
a positive act, or merely a 
failure to act? 

Fagan v Metropolitan 
Police Commissioner 
[1969] 
Ines v Wylie (1990) 

Fagan: D accidentally drove car 
onto officer's foot, then refused 
to move it when asked. 
Ines: Police officer stood 
passively still in a doorway, 
blocking P's exit. 

Fagan: Refusing to remove the car = a 
continuing positive act. The ongoing 
interference grounds the trespass. 

"a battery can be committed when 
an act is complete..." 
— James J, Fagan 

Ines: Standing still = omission only. 
No positive act; trespass not made 
out. 

 
✓ YES  "[D's act] constitutes a positive 
act (Fagan) — not a mere omission." 
✗ NO  "D merely stood still — passivity 
cannot ground trespass (Ines v Wylie)." 

2. Was the threat 
direct or indirect? 
Did harm flow 
immediately from D's 
act, or was there an 
independent intervening 
act? 

Scott v Shepherd 
(1773) 
Hutchins v Maughan 
[1947] 

Scott: D threw lit firecracker into 
crowded market. Two bystanders 
instinctively threw it away before 
it exploded, blinding P. 
Hutchins: D warned P about 
poisoned baits on land. P 
voluntarily led dogs onto land; 
they died. 

Scott: Intermediate actors responding 
involuntarily do NOT break the chain 
of directness — harm still flows 
directly from D's act. 

"the natural and probable 
consequence of the act done by 
the defendant." 
— Blackstone J, Scott v Shepherd 

Hutchins: P's own voluntary choice to 
enter = independent intervening act → 
harm was indirect. Must sue in 
negligence. 

 
✓ DIRECT  "Intermediaries acted 
involuntarily — directness preserved 
(Scott v Shepherd)." 
✗ INDIRECT  "P's deliberate act broke 
the chain of directness (Hutchins v 
Maughan)." 

3a. Was P's 
apprehension 
reasonable? Did D 
appear to have 
means and 
intention? 

Zanker v Vartzokas 
(1988) 

Zanker: D picked up hitchhiker P, 
then said he'd take P to a "mate's 
place" where he would be "fixed 
up." P was trapped in the car. 

Assault is made out where P 
reasonably believed D had the 
present ability and intention to carry 
out the threat, even without contact. 
Zanker: Threat of future violence was 
sufficiently immediate — P was 
trapped and could not escape. 

 
✓ YES  "It reasonably appeared D had 
the means and intention to carry out 
the threat.”  
✗ NO  "D lacked the present means to 
execute the threat — no reasonable 
apprehension." 

3b. Was the threat 
conditional? Could 
the condition be 
fulfilled? 

Tuberville v Savage 
(1669) 

 D made conditional threat ("if 
you do that again, I'll hit you") in 
circumstances where the 
condition could easily be fulfilled. 
Tuberville: D put hand on sword 
saying "if it were not assize-time, I 
would not take such language." 
The judges were actually in town. 

A conditional threat CAN constitute 
assault if the condition is capable of 
being fulfilled in the circumstances. 
Tuberville: Words neutralised the 
gesture — D's statement showed he 
would NOT act. Condition (no assize) 
could not be fulfilled. 

"the declaration of his mind was 
that he would not assault him." 
— Holt CJ, Tuberville v Savage 

 
✓ STILL ASSAULT  "Despite being 
conditional, the condition could be 
fulfilled  
✗ WORDS NEGATE  "D's words 
negated the threatening gesture — no 
assault (Tuberville v Savage)." 

3c. Were the threats 
"mere words"? 
Can words alone, without 
a physical gesture, 
constitute assault? 

Barton v Armstrong 
[1969] 2 NSWR 451 

Barton: Armstrong made 
threatening telephone calls to 
Barton (a company director), 
saying he would be killed and his 
home bombed. No physical 
gesture. 

Words alone — without gesture — 
CAN constitute assault if they create 
a reasonable apprehension of 
imminent physical contact. Creating 
the apprehension is sufficient even if 
D never intended to follow through. 

 
✓ WORDS = ASSAULT  "Words alone 
may constitute assault where P 
reasonably apprehends imminent 
contact (Barton v Armstrong)." 



"It is not a necessary ingredient of 
assault that there should be a 
gesture … words alone may be 
sufficient." 
— Taylor J, Barton v Armstrong 

NOTE  "Even if D did not intend to 
follow through, creating the 
apprehension is sufficient (Barton)." 

4. Was contact 
sufficiently 
imminent? Ongoing 
threat? 
Was there delay between 
the making of the threat 
and when it might be 
carried out? 

Zanker v Vartzokas 
(1988) 

 
Zanker: Threat involved taking P 
to another location — but P was 
trapped in the moving car with D. 

Zanker: An ongoing or future threat 
can be sufficiently imminent where P 
cannot escape the situation. 

 
✓ IMMINENT  "D was advancing on P — 
contact was imminent  

 
? AMBIGUOUS  "Whether the threat 
was sufficiently imminent is arguable 
— [delay/distance] may undermine this 
element." 
✗ NOT IMMINENT  "There was 
significant delay between the threat 
and likely contact — imminence not 
established." 

5. Was physical 
contact anticipated? 
Did P apprehend physical 
contact specifically, or 
only non-physical harm? 

Rixon v Star City Pty 
Ltd (2001) 53 NSWLR 
98 

Rixon: An excluded casino patron 
was approached by a security 
employee who touched his 
shoulder. P claimed assault and 
battery arising from the 
approach. 

Assault requires apprehension of 
imminent physical contact or 
interference with the person. Vines 
(Ch 14): "assault arises when a 
defendant creates an apprehension in 
the plaintiff of imminent harm or 
direct offensive contact." 

"assault arises when a defendant 
creates an apprehension … of 
imminent harm or direct offensive 
contact." 
— Vines, citing Rixon v Star City Pty 
Ltd (2001) 53 NSWLR 98 

 
✓ YES  "P apprehended imminent 
physical contact — the mental element 
of assault is satisfied (Rixon v Star 
City)." 
✗ NO  "P only apprehended non-
physical harm — assault requires 
apprehension of physical contact 
(Rixon)." 

6. Can D disprove 
fault? 
Can D show no intention, 
recklessness, or 
negligence in causing P's 
apprehension? Or is 
there lawful justification? 

McHale v Watson 
(1964) 111 CLR 384 

 

Coco v R (1994) 179 
CLR 427 

McHale: 12-year-old threw metal 
rod at post; it glanced off and hit 
P in eye. Issue: could D's age 
negate fault? 
Coco: Police installed listening 
device without express statutory 
authority. Issue: was there lawful 
justification? 

McHale: Once P proves the positive 
act and directness, onus SHIFTS to D 
to disprove fault. D must show no 
intention, recklessness, or 
negligence. 
Coco: Lawful justification requires 
clear and unmistakeable statutory 
authority — presumption parliament 
does not authorise trespass without 
express words. 

"an unmistakeable and 
unambiguous intention expressed 
by parliament." 
— High Court, Coco v R — cited in 
Vines Ch 15 

 
✓ FAULT ESTABLISHED  "D will 
struggle to disprove fault — the act was 
clearly intentional/reckless (McHale v 
Watson)." 
✗ MAY DISPROVE  "D may argue no 
intention to cause apprehension — if 
successful, no liability (McHale)." 
LAWFUL JUST.  "D requires clear 
statutory authority to justify the 
trespass (Coco v R)." 

 
 
 



 
 
 
DEFENCES — SUB-ISSUES 

Sub-issue Case Key Facts Ratio / Principle + Judge Quote Exam Trigger Phrase 
DEFENCE 1 — CONSENT 
Was consent 
express or implied? 
Did D's conduct 
exceed the scope of 
what P agreed to? 

McNamara v Duncan 
(1971) 26 ALR 584 
 
(Exigencies of Daily 
Life – Assault)  

During an Australian rules 
football match, D deliberately 
elbowed P in the head after 
the ball had moved away — 
well outside the normal play 
of the game. 

Implied consent from participation in sport 
extends ONLY to ordinary and accepted 
incidents of the game. Deliberate or 
excessive contact outside the game's 
ordinary incidents is not covered. 

"consent to the ordinary risks and 
incidents of a game does not extend to 
deliberate acts of violence." 

— Fox J, McNamara v Duncan 

 
✓ IMPLIED CONSENT  "By participating, P impliedly 
consented to ordinary contact in that context." 
✗ EXCEEDED  "D's conduct went beyond what P 
impliedly consented to — defence fails (McNamara v 
Duncan)." 

Was consent real, 
informed and freely 
given? 
Did P understand 
the nature and 
material risks of 
what they agreed 
to? 

Rogers v Whitaker 
(1992) 175 CLR 479 
 
(Battery) 

P asked many questions 
before eye surgery. Surgeon 
failed to disclose a 1-in-
14,000 risk the surgery could 
damage her other (good) eye 
— which it did. 

Consent is not effective unless P is informed 
of the nature and material risks of what they 
are agreeing to. Consent without full 
disclosure is not true consent. 

"the patient's right to make decisions 
about his or her own body." 

— Mason CJ et al, Rogers v Whitaker 

 
✗ NOT INFORMED  "P's consent was not real — not 
informed of material risk (Rogers v Whitaker)." 
✓ VALID  "P gave informed, voluntary consent to the 
specific contact — defence succeeds." 

Was consent 
express or 
implied? Was it 
exceeded? 
Did D's conduct go 
beyond what P 
agreed to? 

Balmain New 
Ferry Co Ltd v 
Robertson (1906) 
4 CLR 379 
 
(FALSE 
IMPRISONMENT) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

by entering the ferry 
wharf with knowledge 
of the turnstiles and the 
notice board, had 
impliedly agreed to the 
condition that he must 
pay one penny to leave 
the wharf 
 
issue was whether the 
physical restraint used 
by the ferry company’s 
officers to prevent the 
plaintiff from leaving 
without paying was 
within the scope of the 
"surrender of liberty" 
the plaintiff had 
accepted by entering 
the premises under 
those known terms 
 

when a person is aware of the terms 
upon which they are admitted to a 
premise (or when reasonable notice 
has been given), they are held to 
have agreed to those terms by the 
act of entering 
 
Because the restraint was merely 
enforcing the terms Robertson had 
initially accepted, the company did 
not exceed its legal rights, and no 
false imprisonment occurred 
 
 
 
 
 
 
 
 
 
 

 
✓ IMPLIED CONSENT  "By participating, P 
impliedly consented to ordinary contact in that 
context." 
 
✗ EXCEEDED  "D's conduct went beyond what 
P impliedly consented to — the defence fails” 



 
 
Collins v Wilcock 
1 WLR 1172: 
 
 
(Assault/Battery) 
 
 
 
 
 
 
 
 

 
 
This case establishes 
the "general exception" 
for the exigencies of 
everyday life. It holds 
that people who move 
in society give implied 
consent to the physical 
contacts (like "jostling") 
that are inevitable in 
daily life 
 

 
 
Implied consent from participating 
in sport extends ONLY to ordinary 
and accepted incidents of the game 
— deliberate or excessive contact 
falls outside that consent. 
 
  

Was consent real, 
informed and 
freely given? 
Was P aware of the 
nature and 
material risks of 
what they agreed 
to? 

 
Rosenberg v 
Percival (2001) 
178 ALR 577 
 
(Battery) 

 
The core issue in such 
cases is whether a 
medical professional 
breached their duty by 
failing to inform a 
patient of the material 
risks associated with a 
procedure, and 
whether the patient 
would have still 
consented if they had 
been properly informed 

 
  

 
✗ NOT INFORMED  "P's consent was not real 
— they were not informed of the material risk  
 
✓ VALID CONSENT  "P gave informed, 
voluntary consent to the specific contact — 
defence succeeds." 
 
 
 

Marion’s Case 
Freedom on 
Consent  

 
Secretary, 
Department of 
Health and 
Community 
Services v JWB 
and SMB 
(Marion’s Case) 
(1991) 175 CLR 
218 
 
 
(Battery) 

 
Because Marion was 
incapable of providing 
informed consent due 
to her intellectual 
disability, the parents 
believed they had the 
legal authority to 
consent to the 
procedure on her 
behalf to prevent 
pregnancy and manage 
her menstruation  
 
The central issue was 
whether the scope of 

 
 
The High Court of Australia ruled 
that while parents generally have the 
right to consent to medical 
treatment for their children, this 
power is limited in cases of "non-
therapeutic" procedures that involve 
a major invasion of bodily integrity 
 
Every individual has a 
fundamental right to bodily 
integrity and personal inviolability 
 
 

 
 
 
 
 
X NOT INFORMED (Marion’s Case) Such 
procedures require the authorisation of a 
court (such as the Family Court) to ensure the 
procedure is truly in the "best interests of the 
child" 



parental power to 
consent to medical 
treatment for their 
children extended to 
non-therapeutic, 
irreversible procedures 
like sterilization, or 
whether such a 
decision required court 
authorisation 
 

"every human being of adult years 
and sound mind has a right to 
determine what shall be done with 
his own body" 
 
 

DEFENCE 2 — NECESSITY 
Was D's act 
necessary to 
prevent serious 
harm? Was it 
reasonable and 
proportionate? 

  Proudman: Necessity requires (1) 
D's conduct was necessary to 
prevent serious harm to person or 
property;  
 
AND (2) D's response was 
reasonable in the circumstances. 
Both limbs must be satisfied. 
 
: Even where necessity is 
established, D's response must also 
be proportionate to the risk — an 
excessive response defeats the 
defence. 

 
✓ NECESSITY  "D's conduct was necessary to 
prevent serious harm and proportionate to the 
risk  
 
✗ NOT PROPORTIONATE  "D's response 
exceeded what was proportionate — necessity 
fails  
 
✗ NOT NECESSARY  "A reasonable alternative 
was available — necessity not made out  

 


