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USE HEADINGS AND CORRECT CITATION! DEFINE TERMINOLOGY – Overturn, Overrule, distinguish or analogise from case history -  

Indigenous Law Essay Scaffold 

The Impact of Law on Indigenous Peoples & Indigenous Concepts of Law — Vines, Law and 
Justice in Australia (2013) 

Overarching argument: Australian law has systematically failed to recognise Indigenous peoples as holders of a distinct, sophisticated legal system. 
From the fiction of terra nullius to the narrow application of native title, the common law has treated Indigenous law as an obstacle rather than a 
coexisting framework, producing enduring dispossession, cultural destruction, and ongoing inequality. 

Argument:     

Question emphasises "impact of 
law" 

Focus: state power, harm, 
dispossession 

Question emphasises 
"Indigenous concepts of law" 

Focus: customary law, 
recognition, legitimacy 

Question asks to evaluate law's 
fairness/justice 

Focus: critical theory, justice, 
reform 

 

Lead with: The law has operated 
as an instrument of colonial 
power, actively denying Indigenous 
peoples sovereignty, land, and 
cultural identity. Cases such as 
Trevorrow (state liability for stolen 
generations) and Mabo No 2 
(overturning terra nullius) bookend 
a history of legal harm followed by 
only partial legal remedy. 

 

Arc: Terra nullius doctrine → denial 
of land rights → control of persons 
(Namatjira) → stolen generations 
(Trevorrow) → belated but qualified 
recognition (Mabo → Yorta Yorta 
rollback). 

Lead with: Aboriginal customary 
law is a sophisticated, living legal 
system governing land, kinship, 
and obligation — yet the 
Australian common law long 
refused to recognise it as "law" at 
all. Trace the tension from 
Milirrpum (Blackburn J 
acknowledging the system but 
denying proprietary title) through 
to the WALRC (Western Australian 
Legal Reform Commission)  2006 
report's call for "functional 
recognition." 

Arc: What customary law is 
(WALRC) → why it was denied 
(Cooper v Stuart, Milirrpum) → 
partial recognition (Mabo, Wik) → 

Lead with: A legal system is only 
legitimate when it protects all 
persons equally. As Vines argues, 
"legal systems are vital to ensuring 
that power is not abused." The 
history of Indigenous law in 
Australia demonstrates precisely 
how legal systems can instead 
institutionalise discrimination — 
and how courts have only belatedly 
and incompletely corrected it. 

Arc: Establish the standard (rule of 
law, equality) → show the failure 
(terra nullius, Namatjira, stolen 
generations) → partial reform 
(Mabo) → ongoing limits (Yorta 
Yorta, Trevorrow). 

 



 the limits of recognition (Yorta 
Yorta). 

 

Themes    

Theme 2: Indigenous customary 
law is a legitimate legal system — 
denied, not absent 

Use when: question concerns 
Indigenous concepts of law or 
recognition  

 

Theme 3: Law as a tool of control 
— infantilisation and wardship 

Use when: question concerns 
colonial attitudes or personal 
control 

 

Theme 4: The stolen generations — 
law enabling cultural genocide 

Use when: question concerns the 
impact of law on families and 
culture 

 

Theme 5: Mabo — recognition and 
its limits 

Use when: question concerns legal 
reform or progress 

 

Argument: Blackburn J in 
Milirrpum paradoxically 
acknowledged that Aboriginal law 
constituted "a government of laws, 
and not of men" — yet still denied 
it generated proprietary interests. 
The WALRC 2006 found the 
existence of Aboriginal customary 
law in WA "beyond doubt," 
governing "all aspects of Aboriginal 
life." The problem was never the 
absence of Indigenous law but the 
common law's refusal to recognise 
it. 

Cases: Milirrpum v Nabalco 
(Blackburn J's acknowledgment) → 
Mabo No 2 (custodial property 
recognised) 

 

Argument: Beyond land 
dispossession, colonial law 
regulated every aspect of 
Aboriginal life — who they could 
speak to, where they could travel, 
whether they could drink alcohol. 
The wardship system in Namatjira 
v Raabe exemplifies what Vines 
calls "infantilisation": treating 
adults as children requiring state 
supervision. Even an exempted 
citizen like Namatjira could not 
escape the system's reach. 

Cases: Namatjira v Raabe → 
legislation (Aboriginals Ordinance 
1918 NT; Welfare Ordinance 1953) 

 

Argument: Legislation across 
every jurisdiction empowered the 
state to remove Aboriginal 
children, often without legal 
authority or genuine welfare 
grounds. In Trevorrow, the state 
knew its removal was unlawful yet 
proceeded. Crucially, removal 
severed the connection to land and 
custom that native title law later 
demanded — creating a legal 
double bind. 

 

Cases: Trevorrow v South Australia 
(No 5) (2007) — the only successful 
individual damages claim 

 

Legislation: Aboriginals Ordinance 
1918 (NT) s 16(1); Aborigines Act 
1911 (SA) 

Argument: Mabo No 2 was 
transformative in overturning terra 
nullius and recognising native title, 
but the recognition was 
immediately limited — by the 
preservation of Crown radical title, 
by the 1998 NTA amendments after 
Wik, and most significantly by 
Yorta Yorta's demand for 
"substantially uninterrupted" 
connection since 1788. This places 
an impossible burden on 
communities most devastated by 
colonisation. 

Cases: Mabo No 2 → Wik → Native 
Title Act 1993 → Yorta Yorta (2002) 

 

Theme 1: Terra nullius as legal 
fiction and foundational injustice 

Theme 6: Functional recognition 
— the path forward 

  



Use when: question concerns 
origins of dispossession or 
colonial law 

 

Use when: question asks about 
reform or contemporary 
approaches 

 

Argument: The doctrine of terra 
nullius did not reflect historical 
reality; it was a legal fiction that 
served colonial interests by 
rendering Indigenous legal 
systems invisible. As Brennan J in 
Mabo noted, the theory "depended 
on a discriminatory denigration of 
Indigenous inhabitants." Once 
Australia was classified as 
"settled" in Cooper v Stuart (1889), 
all Indigenous rights were simply 
excluded by definitional fiat. 

Cases: Cooper v Stuart → R v 
Wedge → Mabo No 2 (overruling) 

 

Argument: The WALRC 2006 
proposed "functional recognition" 
— recognising Aboriginal 
customary law for particular 
purposes, without wholesale 
incorporation. This includes 
legislative requirements for courts 
to consider customary law in 
sentencing, recognition of 
traditional marriage, and 
constitutional acknowledgment. 
Blanket recognition is impossible 
given tensions with international 
human rights (women's rights, 
equality before the law) — but 
"functional recognition" offers a 
principled middle path. 

  

Sub Argument:    

 

1. The Eighteenth-Century 
European Framework 

In the 1700s, international law 
regarding native populations was 
primarily an agreement among 
European nations that allowed 
them to annexe or "collect" 
territory. This framework 
established three methods for a 
sovereign to acquire new territory: 
conquest, cession (treaty), or 
settlement. 

 

18th century  

The Requirement of Cultivation: 
Philosophers like John Locke and 
Emmerich de Vattel argued that 
"labour" (tilling and improving the 
soil) was necessary to establish 
ownership. De Vattel suggested 
that Europeans had a right to 
claim land if the inhabitants 
"rather ranged through than 
inhabited" it, viewing nomadic 

Law as international law's 
student 

Brennan J in Mabo Common law 
need not follow international law, 
but it was impermissible to 
maintain a doctrine that 
international consensus had 
rejected.  

 

The international recognition of 
native populations shifted 
dramatically in the twentieth 

The 1967 Referendum — 
citizenship without recognition 

The 1967 Referendum gave the 
Commonwealth power to legislate 
for Aboriginal people and include 
them in the census — but it did not 
recognise customary law or land 
rights. It brought formal equality 
without substantive change. Use: 
reform trajectory questions; 
citizenship questions 



• The Concept of Terra 
Nullius: Territory was 
legally considered 
"settled" if it was terra 
nullius (belonging to no 
one). International law 
expanded this definition to 
include inhabited land if 
the indigenous people 
were not organized in a 
society "united 
permanently for political 
action" or were 
categorized as "backward 
peoples". 

 

habits as a lack of legal 
possession. 

 

century, most notably with the 
Advisory Opinion on Western 
Sahara (1975) by the International 
Court of Justice. 

Rejection of Terra Nullius: The ICJ 
unanimously ruled that Western 
Sahara was not terra nullius at the 
time of Spanish colonisation 
because it was occupied by people 
who had a social and political 
organization, even though they 
were nomadic. 

Decolonisation and Human 
Rights: This ruling reflected a 
broader global movement toward 
recognizing the rights of indigenous 
people as "universal human rights" 

 

State accountability for 
historical wrongs 

Trevorrow shows that courts can 
hold the state liable for harm 
caused by its own officers — even 
decades later. But the remedy was 
individual and compensatory, not 
systemic. The state knew the 
removal was unlawful in 1949 and 
1954 yet continued. Use: 
accountability / justice system 
questions. 

Conflicts between customary 
law and human rights 

Full recognition of customary law 
creates genuine tensions — some 
practices may conflict with 
women's rights or individual 
equality under international law. 
The WALRC (Western Australian 
Law Reform Commission) 
acknowledges this; blanket 
recognition is therefore not 
possible. Recognition must be 
"functional" — case by case, 
purpose by purpose. Use: limits of 
recognition; contemporary reform 
questions. 

 

The legal double bind of 
connection 

The stolen generations and forced 
removals severed the very 
connection to land that Yorta Yorta 
later demanded as proof of native 
title. Colonial law thus created the 
conditions for its own denial of 
rights. Use: justice/fairness 
questions; impact questions. 

 

The custodial/commodity 
property divide 

Aboriginal law treats land as 
custodial — a relationship of duty 
and obligation — not as a 
commodity to be bought and sold. 
Common law, rooted in feudalism, 
could not recognise this. Milirrpum 
showed the failure; Mabo No 2 
partially corrected it by recognising 
"custodial property" (Vines). Use: 
land rights / concepts of law 
questions. 

 

 

Cases    



Cooper v Stuart (1889) 14 App Cas 
286 

LAND RIGHTS - X 

Privy Council · terra nullius 
foundation 

Milirrpum v Nabalco Pty Ltd (1971) 
17 FLR 141 

LAND RIGHTS - X 

SC NT · Blackburn J · denial of 
Aboriginal title 

R v Wedge [1976] 1 NSWLR 581 

AUTONOMY - X 

SC NSW · Rath J · British law 
applies to all 

Namatjira v Raabe [1959] HCA 13; 
(1959) 100 CLR 664 

AUTONOMY  - X 

High Court · wardship, 
exemption, control 

 

Key holding: Lord Watson 
described NSW as "a tract of 
territory practically unoccupied, 
without settled inhabitants or 
settled law" — the foundational 
statement of terra nullius doctrine. 

Link to customary law: By 
declaring the colony "settled," 
English law automatically became 
the law of the territory. Indigenous 
law was rendered legally invisible 
by definitional exclusion, not 
factual inquiry. 

Critical use: Cited and relied on in 
both R v Wedge and Mabo No 2 
(Brennan J later called this 
"discriminatory denigration"). Use 
to establish the origin of the 
problem. 

Theorist link: Brennan J in Mabo 
characterised the theory as "false 
in fact and unacceptable in our 
society." 

 

Context: Yirrkala (Yolngu) people 
sought to prevent mining on their 
Arnhem Land country. Sacred 
sites had already been bulldozed. 
The federal government had not 
consulted them. 

Key holding (property): Blackburn 
J held that the clans' relationship 
to land did not constitute a 
proprietary interest because the 
elements of use/enjoy, exclude, 
and alienate were not clearly 
present. The court held it was 
"easier to say that the clan 
belongs to the land than that the 
land belongs to the clan." 

Key holding (customary law as 
law): Despite denying the title, 
Blackburn J acknowledged that 
Aboriginal customary law was "a 
subtle and elaborate system 
highly adapted to the country" — 
calling it "a government of laws, 
and not of men." This is a critical 
paradox to exploit. 

Overruled by: Mabo No 2 (1992), 
which held Aboriginal title could 

Facts: Wedge, an Aboriginal man, 
argued the court had no 
jurisdiction over him because he 
should be dealt with under 
customary law. 

Key holding: Rath J rejected the 
plea. Relying on Cooper v Stuart, 
the court held that because NSW 
was a "settled" colony, English law 
extended to all inhabitants equally 
— including Aboriginal people. 
There was no separate sovereign 
jurisdiction for customary law. 

Essay use: Demonstrates how the 
settled colony fiction had direct, 
concrete consequences for 
Aboriginal people — they were 
subjected to English law without 
any recognition of their own. 

Argument pair: Use alongside 
Milirrpum — both cases in the 
same decade illustrate total denial 
of Aboriginal legal standing, both 
on land and in criminal matters. 

A 1976 court was bound by a 1889 
Privy Council decision — 87 years 
of law separating them. Rath J 
could not distinguish Cooper v 

Facts: Albert Namatjira, a 
celebrated Aboriginal artist granted 
Australian citizenship (exemption 
from laws controlling Aborigines), 
was convicted of supplying liquor 
to Henoch Raberaba, who was a 
"ward" under the Welfare 
Ordinance 1953-57 (NT). Over 
15,000 people had been declared 
wards simultaneously by a single 
notice. 

Key holding: The High Court 
upheld the conviction. The block 
declaration of wardship was held 
valid. Namatjira's citizenship did 
not protect him from the 
consequences of another's 
wardship status. 

Theorist link: Vines uses this case 
to illustrate "infantilisation" — the 
process of reducing adults to the 
status of children — via the 
wardship regime. This applied the 
concept of colonial control in law. 

Essay use: Demonstrates law as a 
tool of social control over 
Aboriginal people — not just land 
dispossession but control of daily 



be a proprietary interest 
recognised by common law. 

"The evidence shows a subtle and 
elaborate system highly adapted 
to the country in which the people 
led their lives, which provided a 
stable order of society and was 
remarkably free from the vagaries 
of personal whim or influence." 

— Blackburn J, Milirrpum v 
Nabalco (1971) 

 

Stuart: the facts were legally 
identical in the relevant sense (the 
settled colony classification). He 
could not overrule it (a SC judge 
cannot overrule the Privy Council). 
He could only follow it. This is the 
doctrine of stare decisis at its most 
visible — and most rigid. 

The formalist/declaratory theory 
in action: Rath J did not engage 
with whether Cooper v Stuart was 
correct or just. He applied it 
because it was binding. 

life. The irony is powerful: even an 
individual granted "exemption" 
from Aboriginal status could not 
escape the system. 

Consider "the process of declaring 
Aboriginal people wards of the 
state ... Has Australia's treatment 
of Indigenous people progressed, 
or do we keep on making the same 
mistakes?" 

— Vines, Law and Justice in 
Australia (2013), Ch 6 Discussion 
Question 

 

Mabo v Queensland (No 2) (1992) 
175 CLR 1 

LAND - ✓ 

High Court · overturns terra nullius 

 

See bellow  

Members of the Yorta Yorta 
Aboriginal Community v Victoria 
(2002) 77 ALJR 356 

LAND - X 

High Court · narrows native title 

 

Trevorrow v State of South 
Australia (No 5) [2007] SASC 285 

AUTONOMY - ✓ 

SASC · stolen generations · state 
liability 

 

The Wik Peoples v Queensland 
(1996) 187 CLR 1 

LAND - ✓ 

 

High Court · co-existence of 
pastoral leases 

 

 Context: The Yorta Yorta people 
— descendants of Aboriginal 
inhabitants of the Murray-Darling 
region — claimed native title over 
land subject to seven or eight 
generations of intensive non-
Indigenous activity. 

Key holding: The High Court (3:2) 
upheld the trial judge's dismissal 
of the claim. Traditional 
connection must have "continued 
substantially uninterrupted since 
sovereignty." Only laws and 

Facts: In 1957 Bruce Trevorrow, a 
13-month-old boy, was taken from 
his family after being admitted to 
hospital for gastro-enteritis. The 
Aborigines Protection Board (APB) 
knew it had no legal authority to 
remove him without following 
specific statutory procedures (per 
1949 and 1954 legal advice). His 
mother Thora wrote repeatedly 
asking for him back and was told 
he was still in hospital. He was not 
returned for ten years. 

Key holding: By 4:3, pastoral 
leases in Queensland did not 
necessarily extinguish native title 
— native title rights could coexist 
with pastoral leases, though if 
there was inconsistency the 
pastoralist's rights would prevail. 

Political reaction: Led to Howard 
Government's 10-point plan and 
the 1998 amendments to the 
Native Title Act, which 
"significantly reduced the scope of 



customs existing "before the 
assertion of sovereignty by the 
British Crown" are authentically 
"traditional." 

Critical tension: The community 
was caught in an impossible bind: 
if their laws evolved to cope with 
colonisation, they lost the 
"traditional" character required; 
yet if they maintained connection, 
colonisation had made that very 
difficult. 

S Brennan (academic): The 
decision "freezes social 
structures" at 1788, making proof 
of native title "extremely difficult" 
— and suggests the rights 
recognised "may not include those 
arguably best adapted to the 
contemporary needs of the most 
disadvantaged sector of the 
Australian population." 

"Acknowledgment and 
observance of traditional law and 
custom 'must have continued 
substantially uninterrupted since 
sovereignty' ... only those laws 
and customs which existed 
'before the assertion of 
sovereignty by the British Crown' 
are to be regarded as authentically 
traditional." 

— Gleeson CJ, Gummow and 
Hayne JJ, Yorta Yorta (2002) 

 

Key holding: Gray J found the State 
liable for negligence, misfeasance 
in public office, and false 
imprisonment. Damages of 
$525,000 were awarded — 
including $75,000 exemplary 
damages. The court recognised the 
loss of Aboriginal identity and 
culture as compensable. 

On cultural loss: O'Loughlin J 
(cited) drew on Prof. Stanner's 
observation that when land was 
taken, "every personal affiliation 
was lamed ... no social network 
had a point of fixture left" — a "kind 
of vertigo in living." This was 
applied to Trevorrow's loss of 
cultural identity. 

Essay use: This is the only 
successful individual stolen 
generations claim in Australia — 
powerful evidence that state action 
caused individual and cultural 
harm, and that law can provide 
(limited) remedy decades later. 

"The plaintiff is to be compensated 
for the suffering brought about 
through the loss of his Aboriginal 
identity and culture." 

— Gray J, Trevorrow v South 
Australia (No 5) [2007] 

 

native title" and added substantial 
new hurdles to claims. 

Essay use: Demonstrates political 
backlash against even modest 
judicial recognition — illustrating 
the limits of law reform through 
courts alone and the ongoing 
resistance to recognising 
Indigenous rights. 

 



Context: Eddie Mabo, a Meriam 
man from Murray Island (Mer), 
spent a decade fighting a claim 
that his people had always owned 
their land. He died of cancer six 
months before judgment was 
delivered. 

 

Overturned terra nullius and 
Cooper v Stuart - The Privy Council 
decision in Cooper v Stuart (1889) 
had described New South Wales 
as "a tract of territory practically 
unoccupied, without settled 
inhabitants or settled law." 

 

Legal issues 

Two main questions were before 
the court. First, did the Crown 
acquire absolute beneficial 
ownership of all land in the Murray 
Islands upon annexing them in 
1879 — in other words, did 
sovereignty extinguish all pre-
existing rights? Second, and more 
broadly, could the doctrine of 
native title — rights to land derived 
from Indigenous customary law 
and predating British sovereignty 
— be recognised at common law, 
or was the fiction of terra nullius an 
insuperable bar? 

Key holding: By 6:1 majority, the 
High Court recognised native title 
at common law. The doctrine of 

Academic: B Kercher called it "the 
most important legal decision in 
Australian history." Vines notes it 
recognised "custodial property" — 
a fundamentally different concept 
to common law commodity 
ownership. 

"The common law does not 
necessarily conform with 
international law, but international 
law is a legitimate and important 
influence ... A common law 
doctrine founded on unjust 
discrimination ... demands 
reconsideration." 

— Brennan J, Mabo v Queensland 
(No 2) (1992) 

 

Facts:  

The Meriam people are a 
Melanesian people who had 
occupied the Murray Islands 
(particularly Mer, in the Torres 
Strait near Queensland) for 
generations before European 
contact. Their society was 
characterised by communal life 
built around group membership, 
with daily activities taking place in 
ceremonial and ritualistic 
contexts. Land boundaries were 
defined not by survey but by 
known landmarks — particular 
trees or mounds of rocks. 
Moynihan J, who heard the facts at 

 

"skeleton of principle" 

• must be consistent with 
existing common law 

• The primary function of the 
"skeleton of principle" is to 
act as a limit on the power 
of judges to alter the 
common law. Brennan J 
argued that while courts 
have a duty to evolve the 
law to meet 
"contemporary notions of 
justice and human rights," 
they are not free to do so if 
the change would 
"fracture" this underlying 
skeletal structure  

 

Radical Title 

"a title, adapted from feudal 
theory... a postulate of the doctrine 
of tenure and a concomitant of 
sovereignty" 

It enables the Crown to grant land 
to others (creating a "tenure") or to 
take land for itself (becoming the 
"beneficial owner") [404–405]. 

Beneficial Title  

If land were truly terra nullius 
(unoccupied), the Crown would 
take "an absolute beneficial title... 
because there would be no other 
proprietor" 

9 Principles 

radical title –  

Beneficial title  

Tenure -  

1st Principle  

 The Crown’s acquisition of 
sovereignty over the several parts 
of Australia cannot be challenged 
in an 

Australian municipal court. 

2nd principle  

On acquisition of sovereignty over 
a particular part of Australia, the 
Crown acquired a radical title to 
the land in that part. 

3rd Principle  

Native title to land survived the 
Crown’s acquisition of sovereignty 
and radical title. The rights and 
privileges conferred by native title 
were unaffected by the Crown’s 
acquisition of radical title but the 
acquisition of sovereignty exposed 
native title to extinguishment by a 
valid exercise of sovereign power 
inconsistent with the continued 
right to enjoy native title. 

6th principle 

It is immaterial that the laws and 
customs have undergone some 
change since the Crownacquired 
sovereignty provided the general 



terra nullius was overturned as 
"false in fact and unacceptable in 
our society." Native title is 
determined by traditional 
customary law and requires 
traditional connection to land, and 
can only be extinguished by a 
"clear and plain intention." 

Brennan J (majority): The theory 
that Indigenous people had no 
rights was based on 
"discriminatory denigration" and 
could "no longer be accepted." 
International law standards and 
the "contemporary values of the 
Australian people" both demanded 
change. 

 

Limits: The Crown's radical title 
was not disturbed. Native title 
could be extinguished by valid 
Crown grants. Led to the Native 
Title Act 1993 (Cth). 

 

first instance, found that "Meriam 
society was regulated more by 
custom than by law" in the 
Western sense, though the 
community was clearly organised 
and longstanding. 

Eddie Mabo, a Meriam man, had 
been exiled from Mer as a 
teenager and spent his adult life 
on the mainland. Learning in the 
1960s that his land was legally 
Crown land, he became an activist 
and in 1982 launched an action in 
the original jurisdiction of the High 
Court alongside David Passi and 
James Rice, arguing they had 
always owned their land. The 
Queensland Government 
responded by passing the 
Queensland Coast Islands 
Declaratory Act 1985, purporting 
to extinguish all land rights 
retrospectively. Mabo No 1 (1988) 
struck that Act down as 
inconsistent with the Racial 
Discrimination Act 1975 (Cth) 

"not a corollary of the crown’s 
acquisition of a radical title... that 
the crown acquired absolute 
beneficial ownership... to the 
exclusion of the indigenous 
inhabitants" 

Tenure  

"The characteristic of feudalism ‘is 
not tenere terram [to hold the 
land], but tenere terram de X [to 
hold the land of X]’... ‘tenure’ is 
used to signify the relationship 
between tenant and lord... not the 
relationship between tenant and 
land" 

Native title 

“possessed under the traditional 
laws acknowledged by and the 
traditional customs observed by 
the indigenous inhabitants" 

"not an institution of the common 
law and is not alienable by the 
common law" 

nature of the connection between 
the Indigenous peopleand the land 
remains. Membership of the 
Indigenous people depends on 
biological descent from 
theIndigenous people and on 
mutual recognition of a particular 
person’s membership by that 
personand by the elders or other 
persons enjoying traditional 
authority among those people. 

7th Principle   

Native title to an area of land which 
a clan or group is entitled to enjoy 
under the laws and customs 

of an Indigenous people is 
extinguished if the clan or group, by 
ceasing to acknowledge those 
laws,and (so far as practicable) 
observe those customs, loses its 
connection with the land or on the 
deathof the last of the members of 
the group or clan. 

Theorists     

Professor W.E.H. Stanner — on 
land and belonging 

Anthropologist — cited in 
Trevorrow and Mabo 

Kevin Gilbert: Because a White 
Man will Never Do It (1973) 

Academic — critique of Yorta 
Yorta 

Western Australian Law Reform 
Commission — Final Report 
(2006) 

Institutional source — functional 
recognition framework 

Ambellin Kwaymullina - 
Aboriginal Nations, the 
Australian nation-state and 
Indigenous international legal 
traditions (2017) 

Key ideas: Aboriginal relationship 
to land is not merely proprietary 
but existential — land is "hearth, 
home, the source and locus of life, 

As land was not merely a source 
of sustenance but also a living 
spiritual entity, an inextricable 
part of the life of the tribe, the 

Key ideas: Aboriginal customary 
law in WA "governs all aspects of 
Aboriginal life" and its existence is 
"beyond doubt." Recommends 

“Native title is something of a 
‘leftover’ of a property right, a scrap 
from thecolonial table that does 
not equate to freehold “ “ Anglo-

https://www.taylorfrancis.com/search?contributorName=Ambellin%20Kwaymullina&contributorRole=author&redirectFromPDP=true&context=ubx


and everlastingness of spirit." 
When land was taken, it caused "a 
kind of vertigo in living" — every 
social network lost its anchor. 
Cited by both Brennan J in Mabo 
and O'Loughlin J in Trevorrow. 

"No English words are good 
enough to give a sense of the links 
between an Aboriginal group and 
its homeland ... When we took 
what we call 'land' we took what to 
them meant hearth, home, the 
source and locus of life, and 
everlastingness of spirit." 

— Prof. W.E.H. Stanner, cited in 
Trevorrow v South Australia (No 5) 
[2007] 

 

 

question of transfer or barter 
could never arise, for this would 
have implied the bartering of the 
very soul sustenance, the 
Dreaming, which would have 
been tantamount to suicide for 
the tribe." 

 

“The inheritance of land was a 
totally secure, neverending 
state of possession that 
extended generation after 
generation to all those born within 
the material and spiritual 
boundaries of their tribal area." 

 

Redfern park speech  1992 Paul 
Keating 

"It begins, I think, with that act of 
recognition. Recognition that it 
was we who did the 
dispossessing". 

"We took the traditional lands and 
smashed the traditional way of 
life. We brought the diseases. The 
alcohol. We committed the 

"functional recognition" — 
recognising customary law for 
particular purposes — as 
preferable to blanket 
incorporation. Constitutional 
recognition is "vital." The 
"voluntariness principle" should 
guide who is bound by customary 
law. 

"Aboriginal customary law governs 
all aspects of Aboriginal life, 
establishing a person's rights and 
responsibilities to others, as well 
as to the land and natural 
resources." 

— WALRC, Final Report, Ch 4 
(2006), cited in Vines (2013) 

 

murders. We took the children 
from their mothers. We practised 
discrimination and exclusion 

 

Australian legal system; and is 
further diminished by requirements 
of content and proof which are 
heavily influenced by essentialist 
Eurocentric notions of Indigenous 
culture.” “But within the 
Aboriginal legal tradition, there is 
no nationhood – and hence no 
relations between nations – 
without the narratives that found 
the relationship between peoples 
and Country” “ I have spoken of 
kinship as a relationship-based 
government, in that it is through 
kinship that laws are made, 
administered and enforced” “in the 
Declaration on the Rights 
ofIndigenous Peoples – are 
collective. But this in itself points to 
a more fundamental difference: in 
Indigenous societies, to be a fully 
realised human being is to be part 
of a collective. It is also to be 
responsible to the collective, 
including by sustaining the 
relationships that constitute a 
lawful way of being. And amongst 
Aboriginal Nations this collective 
extends beyond human beings to 
all life in Country (and all of 
Country is alive)” 

 


