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Topic 2 Sources of Law

Article 38 of Statute of International Court of Justice

sources of public international law:

(a) International conventions (treaties)

(b) International custom (customary international law)

(c) General principles of law

(d) Judicial decisions and teachings of publicists (academics)

Ure v Commonwealth (2016) 329 ALR 452

Article 38(1) is ‘generally regarded as a complete statement of the sources of international law’.
whether there is a rule of international law pursuant to which an individual can acquire proprietary
rights over terra nullius which nation states must recognise — whether such a rule existed as a matter of
customary international law.

Facts

On 5 May 2016 the High Court (Nettle and Gordon JJ) refused an application for special leave to
appeal from the decision of the Federal Court in 'Ure v Commonwealth' (2016) 236 FCR 458. In that
decision, the Full Court (Perram, Robertson and Moshinsky JJ), holding in favour of the
Commonwealth, rejected an argument that there is a rule of international law that private individuals
acting in a private capacity may acquire for themselves proprietary rights over land regarded as 'terra
nullius', and those rights must be recognised by nation states.

Customary International Law



North Sea Continental Shelf Case (Germany v Denmark; Germany v Netherlands) [1969] ICJ Rep 3

o Germany continental shelves are overlapping.

o Need a rule? Equidistance?

o Netherlands/Denmark argued that Art 6 of the Geneva Convention on the Cont. Shelf,
which used equidistance approach, was customary (nb. Germany not a party to the
Convention.

ICJ Held that treaty norms could become custom, but not in this instance.
Treaty norms can become custom, but not automatically.

Widespread and representative participation needed.

Short time not a bar, but practice must be extensive and uniform.

O O O O

Military and Paramilitary Activities in and against Nicaragua [1986] ICJ Rep 14

Background: Nicaragua filed a case before the International Court of Justice (ICJ) on 9 April 1984,
alleging that the United States was responsible for military and paramilitary activities in and against
Nicaragua, including mining its ports.

e Provisional Measures: On 10 May 1984, the ICJ ordered the U.S. to cease actions restricting
access to Nicaraguan ports, especially the laying of mines, and reaffirmed Nicaragua’s
sovereign rights under international law.

e Jurisdiction:

o The U.S. challenged the Court’s jurisdiction.

o El Salvador attempted to intervene, but the Court rejected this on 4 October 1984.

o On 26 November 1984, the ICJ ruled it had jurisdiction under Article 36(2) and (5) of
its Statute, based on Nicaragua’s 1929 and the U.S.’s 1946 declarations.

e U.S. Non-Participation: The U.S. withdrew from proceedings in January 1985 and did not
participate in the merits phase.

e Merits Judgment (27 June 1986):

o The ICJ rejected the U.S.’s justification of collective self-defence.
o Found the U.S. had violated customary international law, including:
m The prohibition on the use of force
m The principle of non-intervention
m  Respect for sovereignty
m  Freedom of maritime commerce
o Found breaches of the 1956 Treaty of Friendship, Commerce and Navigation,
including acts that deprived the treaty of its object and purpose.

Reparations: The Court ordered the U.S. to cease its unlawful actions and to make full

reparation. Proceedings on the amount of reparations were initiated but never concluded, as

Nicaragua discontinued the case in 1991. The U.S. welcomed the discontinuance.

Nicaragua v Colombia [2023] ICJ Rep 413

(Dissenting) Judge Charlesworth says they were to quick and harsh to come to a conclusion. She was
not convinced that there was opinio juris. She notes that there were other consideration other than
legals to explain the practice. Diplomatic reasons as well.

(Regional Customary International Law) Asylum Case (Colombia v Peru) [1950] ICJ Rep 266

The Asylum Case (Colombia v. Peru) ICJ Rep 266, concerned the granting of diplomatic asylum by
Colombia to Victor Raul Haya de la Torre, a Peruvian political leader, in the Colombian Embassy in
Lima. The core issue was whether Colombia, as the asylum-granting state, had the right to unilaterally
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