
1 
 

REMEDIES CONTENT PAGE 
CONTRACT ............................................................................................................................................... 6 

Causation ..........................................................................................................................................................6 

Common Law Test: .......................................................................................................................................6 

Contributory negligence ...................................................................................................................................6 

Novus Actus Interveniens .................................................................................................................................6 

Remoteness ......................................................................................................................................................7 

Mitigation .........................................................................................................................................................8 

TORT: NEGLIGENE, TRESPASS TO PERSON/GOOD/LAND, NEGLIGENT MISSTATEMENT AND DECEIT, 

DETINUE AND CONVERSION ................................................................................................................... 10 

Causation ....................................................................................................................................................... 10 

Common Law Test: .................................................................................................................................... 10 

Factual Causation: CLA .............................................................................................................................. 11 

Contributory negligence ................................................................................................................................ 12 

Multiple Tortfeasors ...................................................................................................................................... 13 

Novus Actus Interveniens .............................................................................................................................. 15 

Remoteness ................................................................................................................................................... 15 

Remoteness – Negligence/Nuisance ......................................................................................................... 15 

Remoteness – International Torts/Deceit ................................................................................................. 16 

Remoteness - Conversion .......................................................................................................................... 16 

Remoteness – Kind of Loss ........................................................................................................................ 16 

Remoteness – Egg Shell Skull..................................................................................................................... 17 

Mitigation ...................................................................................................................................................... 17 

DAMAGES: PERSONAL INJURY (CLA) ....................................................................................................... 19 

Actual Economic (Financial) Loss ................................................................................................................... 20 

Actual Financial Loss .................................................................................................................................. 20 

Gratutious Attendant Care Services .......................................................................................................... 20 

Loss of Capacity to Provide Domestic Services.......................................................................................... 21 

Non-economic Loss ....................................................................................................................................... 22 

Loss of Earning Capacity ................................................................................................................................ 24 

Past Loss of Earning Capacity .................................................................................................................... 24 

Future Loss of Earning Capacity ................................................................................................................ 24 

Superannuation ......................................................................................................................................... 25 

DAMAGES: PERSONAL INJURY (COMMON LAW) ..................................................................................... 27 

Actual Economic (financial) Loss ................................................................................................................... 27 

Gratutious Attendant Care Services .......................................................................................................... 27 

Loss of Earning Capacity ............................................................................................................................ 28 

Downloaded by Jas Singh (jesse9624@yahoo.com)

lOMoARcPSD|57362176

https://www.studocu.com/en-au?utm_campaign=shared-document&utm_source=studocu-document&utm_medium=social_sharing&utm_content=71116-remedies-comprehensive-notes-case-summaries


2 
 

Non-economic Loss ....................................................................................................................................... 29 

DAMAGES: AGGRAVATED AND EXEMPLARY (TORT) ................................................................................ 30 

Aggravated Damages ..................................................................................................................................... 30 

Exemplary Damages ...................................................................................................................................... 30 

Damages – Property Economic ............................................................................................................... 31 

Property Damage - Contract .......................................................................................................................... 31 

Damages by cost of repair/rectification: ................................................................................................... 31 

Property Damage – Tort ................................................................................................................................ 32 

Additional Repairs/Refurbish .................................................................................................................... 32 

Damages – Chattels (Tort) ............................................................................................................................. 33 

Consequential Loss ........................................................................................................................................ 34 

Non-economic Loss ....................................................................................................................................... 34 

Aggravated & Exemplary Damages ............................................................................................................... 34 

Trespass to Land ............................................................................................................................................ 34 

Reasonable Use Fee ................................................................................................................................... 34 

Interference with Goods (Tort) ..................................................................................................................... 35 

Economic Loss (Tort) ..................................................................................................................................... 35 

Loss of Chance ............................................................................................................................................... 36 

Factors that decreases an award for damages .............................................................................................. 36 

Mitigation/Betterment .............................................................................................................................. 36 

Negative Contingencies ............................................................................................................................. 37 

Collateral Benefits ..................................................................................................................................... 38 

Interest .......................................................................................................................................................... 38 

Damages – Breach of Contract ................................................................................................................ 40 

Sale of Goods ................................................................................................................................................. 40 

Substitute Performance................................................................................................................................. 41 

Reliance Damages / Wasted Expenditure ..................................................................................................... 41 

Loss of chance................................................................................................................................................ 42 

Non-economic Loss: Disappointment / Anxiety / Distress / Humiliation ...................................................... 42 

Non-Economic Loss caused by Personal Injury ......................................................................................... 42 

Physical Inconvenience .............................................................................................................................. 42 

Dissapointment.......................................................................................................................................... 43 

Civil Liability Act ......................................................................................................................................... 43 

Factors that decreases an award of damages ............................................................................................... 43 

Contributory Negligence ........................................................................................................................... 43 

Mitigation .................................................................................................................................................. 44 

Negative Contingencies ............................................................................................................................. 44 

Downloaded by Jas Singh (jesse9624@yahoo.com)

lOMoARcPSD|57362176



3 
 

Minimum Performance Rule ..................................................................................................................... 45 

Damages – Liquidated Damages/Penalties .............................................................................................. 46 

Misleading or deceptive conduct (ACL) ................................................................................................... 48 

‘In Trade or Commerce’ ................................................................................................................................. 48 

Exceptions to Trade and Commerce.......................................................................................................... 49 

‘Misleading or Deceptive’ .............................................................................................................................. 50 

Opinion/Statements of Future Action ....................................................................................................... 51 

Silence as Misleading or Deceptive ........................................................................................................... 52 

Passing on Information .............................................................................................................................. 53 

Exclusion Clause, Disclaimers and Acknowledgements ................................................................................ 53 

Exclusion Clauses ....................................................................................................................................... 54 

Disclaimers ................................................................................................................................................. 54 

Acknowledgements ................................................................................................................................... 54 

MISLEADING OR DECEPTIVE CONDUCT: REMEDIES S 236 ACL .................................................................. 55 

Causation ....................................................................................................................................................... 56 

Causation - Reliance .................................................................................................................................. 57 

Scope of Liability ............................................................................................................................................ 59 

Contributory Negligence ............................................................................................................................... 59 

Proportionate Liability ................................................................................................................................... 60 

Assessment of Damage ................................................................................................................................. 61 

Head of Loss................................................................................................................................................... 63 

Contingent Loss ......................................................................................................................................... 63 

Loss of Chance ........................................................................................................................................... 63 

Personal Injury ........................................................................................................................................... 64 

Accessorial Liability – A person involved in the contravention ..................................................................... 65 

ACL REMEDIES: ss 232 and 237 ............................................................................................................... 66 

Such orders as the court sees fit s 237 .......................................................................................................... 66 

S 243(a): Avoidance Orders (rescission) ........................................................................................................ 68 

S 243(b)(i) Variation order (Rectification) ..................................................................................................... 69 

S 243(e) Money orders .................................................................................................................................. 69 

Injunctive relief s 232 .................................................................................................................................... 70 

EQUITABLE REMEDIES - INTRODUCTION ................................................................................................. 72 

Equitable defence: Laches ............................................................................................................................. 72 

EQUITABLE REMEDIES – SPECIFIC PERFORMANCE ................................................................................... 74 

Inadequate damages ..................................................................................................................................... 74 

Discretionary Factors ..................................................................................................................................... 75 

Discretionary factor: Supervision .............................................................................................................. 75 

Downloaded by Jas Singh (jesse9624@yahoo.com)

lOMoARcPSD|57362176

https://www.studocu.com/en-au?utm_campaign=shared-document&utm_source=studocu-document&utm_medium=social_sharing&utm_content=71116-remedies-comprehensive-notes-case-summaries


4 
 

Discretionary factor: Uncertainty .............................................................................................................. 75 

Discretionary factor: Personal services ..................................................................................................... 76 

Discretionary factor: Mutuality ................................................................................................................. 76 

Discretionary factor: Ready, Willing and Able ........................................................................................... 76 

Discretionary factor: Hardship .................................................................................................................. 76 

Discretionary factor: Laches ...................................................................................................................... 77 

Exception: Impossibility/Futility .................................................................................................................... 77 

Part performance .......................................................................................................................................... 77 

EQUITABLE REMEDIES – INJUNCTION ..................................................................................................... 79 

Preconditions to relief (injunction) ............................................................................................................... 79 

Similarities/differences between injunctions and specific performances .................................................... 80 

Mandatory injunction .................................................................................................................................... 80 

Quia Timet Injunction .................................................................................................................................... 81 

EQUITABLE REMEDIES – SPECIFIC RESTITUTION ...................................................................................... 82 

EQUITABLE REMEDIES: RECISSION .......................................................................................................... 83 

Substantial restitution in integrum ................................................................................................................ 83 

Partial Rescission ........................................................................................................................................... 84 

Bars to Rescission .......................................................................................................................................... 84 

Restitution not possible ............................................................................................................................. 84 

Intervening third party .............................................................................................................................. 84 

Intervening third party: Pecuniary recession ............................................................................................ 85 

Election and affirmation ............................................................................................................................ 85 

Fully executed contracts and innocent misrepresentation ....................................................................... 85 

Equitable defences to Rescission .................................................................................................................. 86 

EQUITABLE REMEDIES: DECLARATIONS ................................................................................................... 87 

RECTIFICATION ...................................................................................................................................... 88 

Common Mistake .......................................................................................................................................... 88 

Mistake about Contents ............................................................................................................................ 88 

Mistake about Legal Effect ........................................................................................................................ 89 

Interpretation/Construction ...................................................................................................................... 89 

Unilateral Mistake ......................................................................................................................................... 89 

RESTITUTION ......................................................................................................................................... 90 

Actions for money had and received ............................................................................................................. 90 

Category 1: Money paid by mistake .......................................................................................................... 90 

Category 2: Failure of consideration ......................................................................................................... 91 

Category 3: Illegal contract ........................................................................................................................ 92 

Category 4: waiver of tort.......................................................................................................................... 92 

Downloaded by Jas Singh (jesse9624@yahoo.com)

lOMoARcPSD|57362176



5 
 

Actions for Quantum Meruit / Quantum Valebat ......................................................................................... 92 

Reasonable Remuneration ........................................................................................................................ 93 

Breach Contracts ....................................................................................................................................... 93 

Necessitous Intervention ........................................................................................................................... 94 

Defences ........................................................................................................................................................ 94 

Change of Position ..................................................................................................................................... 94 

Good Consideration ................................................................................................................................... 95 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Downloaded by Jas Singh (jesse9624@yahoo.com)

lOMoARcPSD|57362176

https://www.studocu.com/en-au?utm_campaign=shared-document&utm_source=studocu-document&utm_medium=social_sharing&utm_content=71116-remedies-comprehensive-notes-case-summaries


6 
 

CONTRACT  
The amount the plaintiff would have benefited if the contract had been properly performed: Robinson v 

Harmon  

 

Date of assessment: day of breach 

Once and for all rule: Cannot go back to the court and request a ‘top up’ in damages: Lim Poh Choo v 

Camden and Islington Area Health Authority [1980] AC 174 

 

Causation  

Defendant’s breach of contract has caused a loss to the plaintiff  

 

COMMON LAW TEST:  

Only 1 defendant: ‘But for’ test: Barnett v Chelsea & Kensignton Hospital  

 

More than 1 defendant/causes to the plaintiff’s loss: Common law approach: March v E & MH 

Stramare 

The common law approach seeks to determine whether the defendant’s wrong was a material cause 

off the loss.  

 

Alexander v Cambridge Credit Corporation (1987) 9 NSWLR 310 

Facts:  

• Auditors in crease of contract because of their failure to demand an adjustment to its 

balance sheet. Causal connection between the breach and the loss of $145m.  

Held: McHugh: endorsed the common-sense approach. He started with the ‘but for’ test. However, 

it is only one way in but not the exclusive approach to determine causation. Need to examine 

whether it was common sense.  

Result: liability of the auditors reduced. There was an economic change which overwhelmed the 

auditor’s breach. 

 

Contributory negligence  

Contributary negligence: where the defendant’s liability is reduced because the plaintiff caused some of 

their loss by failing to take reasonable care of their own interest.  

 

Contributory negligence does not apply to claims in contract, unless the breach of contract is a breach of 

duty of care that is ‘concurrent and co-extensive with a duty of care in tort’: Law Reform (Miscellaneous 

Provisions) Act 1965 s 8.  

 

If the plaintiff had been negligent, then there may be scope to argue that:  

• The loss is too remote  

• The contributory negligence is a novus actus interveniens  

 

Novus Actus Interveniens  

Novus actus interveniens can be argued in contract  

 

• The defendant may attempt to argue that a supervening cause “breaks the chain of causation” 

between the defendant’s wrong and the plaintiff’s loss. 

• Often difficult to prove, especially where the supervening event occurs because the defendant’s 

wrong increased the risk of the event occurring. 
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• Alexander v Cambridge Credit Corporation (1987) 

o Auditors in breach of contract because of their failure to demand an adjustment to its 

balance sheet.  

o Casual connection between the breach and the loss of $145 million  

o The real causes of CCC’s loss as a matter of common sense was changes in the economic 

market leading to a downturn between 1971-4 and the decision to expand operation during 

this time. 

o A later event may be so potent as to overwhelm the original wrong  economic change did 

overwhelm the auditor’s breach.  

o The downturn was a novus actus interveniens 

 

Remoteness  

The scope of remoteness in contract is shaped by the responsibility that the defendant voluntarily assumes.  

 

Hadley v Baxendale (1854) 156 ER 145 

Facts: 

• Plaintiff hired defendant to transport their crankshaft for repair 

• Unknown to Defendant, plaintiff had no otherwise crankshaft to be used while their crankshaft was 

being repaired so plaintiff’s mill was at a half.  

• In breach of the contract, defendant was late returning the crankshaft.  

• Plaintiff sued for loss profits for the period that the crankshaft was late.  

Held: Defendant did not know that the mill would remain idle until the broken crankshaft was replaced. For 

all the carrier knew, the crankshaft may have been a spare part.  

Note:  

• Focus on objective and actual knowledge prior the contract is formed.  

 

‘Two heads’ of Hadley v Baxendale:  

1. Loss that would flow naturally, according to the usual course of things, from a breach, or such as 

may reasonably be supposed to have been in the contemplation of both parties at the time they 

made the contract (i.e. presumed knowledge of the parties) 

2. Special circumstances known to the plaintiff or particular damage that would result breach and 

communicated to the defendant (i.e. actual knowledge of the parties, which liability the defendant 

accepts)  

 

Victoria Laundry (Winsdor) Ltd v Newman Industries Limited  

Facts: Plaintiff ran a laundry business and needed a boiler. It was taken away and replaced. Newman knew at 

the time of contract that boiler was used to the part of their business. It was weeks longer than it should be 

= breach of contract. Sued for loss of profits and sue for loss profits loss with particular contracts they have 

signed at the time.  

Held:  

• Ordinary profits were ordinarily contemplated at the time of contract.  

• Those ‘particular contracts’ were not. 

 

Koufos v C Czarnikow [1969] AC 350  

Keynote: Koufos considered the remoteness test for negligence and beach of contract. Both involve action of 

reasonable foreseeability  

House of lords: the scope of responsibility in negligence is much more generous than a breach of contract  

Reasoning:  
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• Breach of contract depends on what is reasonably foreseeable. Defendant would only be liable for 

losses that was reasonably foreseeable and no likely to have occurred.  

• For torts: defendants liable for reasonably foreseeably and insignificant risk.  

o Reasonably foreseeable – even with a los likelihood of occurrence would still be within 

scope.  

 

 

Mitigation  

An obligation on the plaintiff, once the wrong has occurred, to act reasonably to prevent losses from 

increasing.  

 

The defendant will not be liable for any damages incurred that could have been avoided by reasonable 

action by the plaintiff:  

➢ Excessive damage not caused by the defendant’s wrong; or 

➢ Such damage is too remote  

 

Test: What would a reasonable person in the position of the plaintiff would have done.  

Onus: on the defendant to:  

• Raise mitigation as an issue/defence; and  

• Prove the failure to mitigate.  

 

British Westinghouse Manufacturing Co Ltd v Underground Electrical Railways Co of London Ltd  

Held:  

• Duty to mitigate does not require plaintiff to do anything more than to act reasonably  

 

If the plaintiff has acted reasonably and the losses increase, then the defendant will still be liable: Simonius 

Vischer & Co v Holt & Thompson [1979] 

 

Banco de Portugal v Waterlow & Sons Ltd [1932] AC 452 

Held:  

• Plaintiff will not be held disentitled to recover the cost of such measures merely because the party in 

breach can suggest that the other measures less burdens on to him might have been taken.  

• Where plaintiff has attempted to reasonably mitigate, the cost of doing so is recoverable as damages 

→ even if the attempt increased the loss  
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