
7RSLF�����0LVWDNH�
�
5HVWLWXWLRQ�SURYLGHV�UHOLHI�WR�IXOO\�FDSDEOH�LQGLYLGXDOV�ZKHUH�WKH�DXWRQRP\�RI�WKHLU�
GHFLVLRQ�WR�FRQIHU�D�EHQHILW�KDV�EHHQ�LPSDLUHG��
�
5HVWLWXWLRQ�SURYLGHV�UHOLHI�ZKHQ�D�EHQHILW�KDV�EHHQ�FRQIHUUHG�GXH�WR�D�PLVWDNH�RI�IDFW�RU�
ODZ��D�PLVWDNH�YLWLDWHV�D�SODLQWLII¶V�FRQVHQW��7KLV�PHDQV�WKDW�WKH�SODLQWLII�KDV�DFWHG�ZKHQ�
WKHLU�DXWRQRP\�LV�LPSDLUHG�E\�LQIRUPDWLRQDO�GHILFLW���
�

�� $�FRXUW�ZLOO�WKLV�WUHDW�WKH�FRQGXFW�DV�LI�WKH�SODLQWLII�GLG�QRW�FRQVHQW�
�
:KDW�LV�D�PLVWDNH"�
�
0LVWDNH�96�0LVSUHGLFWLRQ��$�FODLP�IRU�UHVWLWXWLRQ�PXVW�EH�IRXQGHG�XSRQ�D�PLVWDNH��QRW�D�
PLVSUHGLFWLRQ���
/RUG�:DONHU�LQ�&I�3LWW�Y�+ROW�VDLG�DW�>���@��
��

³$�PLVSUHGLFWLRQ�UHODWHV�WR�VRPH�SRVVLEOH�IXWXUH�HYHQW��ZKHUHDV�D�OHJDOO\�
VLJQLILFDQW�PLVWDNH�QRUPDOO\�UHODWHV�WR�VRPH�SDVW�RU�SUHVHQW�PDWWHU�RI�IDFW�RU�ODZ�´�

�
$�IODZHG�SHUFHSWLRQ�LV�EXW�WKH�ILUVW�OLQN�LQ�D�FKDLQ�RI�HYHQWV�WKDW�OHDGV�WR�DQ�XQWRZDUG�
FRQVHTXHQFH��,Q�D�FODVVLF�FDVH�RI�PLVWDNH��RQH¶V�IODZHG�SHUFHSWLRQ�LV�VLJQLILFDQW�EHFDXVH�
LW�LV�IROORZHG�E\�D�IDXOW\�GHFLVLRQ��DV�D�UHVXOW�RI�ZKLFK�RQH�WDNHV�DQ�LOO�DGYLVHG�DFWLRQ�
ZLWK�ZKDW��DEVHQW�DOOHYLDWLRQ��ZRXOG�EH�DQ�XQWRZDUG�FRQVHTXHQFH��7KLV�LV�ZKDW�PDNHV�WKH�
PLVWDNH�OHJDOO\�VLJQLILFDQW���$V�WKH�6XSUHPH�&RXUW�RI�8WDK�H[SUHVVHG�LW��D�PLVWDNH�LV�
GLVFRYHUHG�µE\�FRPSDULQJ�ZKDW�ZDV�EHOLHYHG�WR�EH�WKH�IDFW�DORQJVLGH�RI�WKH�GLVFRYHUHG�
DFWXDO�IDFW�¶�
�
,JQRUDQFH���
�
,Q�'DYLG�6HFXULWLHV��WKH�+&�KHOG�WKDW�LJQRUDQFH�FDQ�DPRXQW�WR�D�PLVWDNH���
�

µPLVWDNH�QRW�RQO\�VLJQLILHV�D�SRVLWLYH�EHOLHI�LQ�WKH�H[LVWHQFH�RI�VRPHWKLQJ�ZKLFK�
GRHV�QRW�H[LVW�EXW�DOVR�PD\�LQFOXGH�µVKHHU�LJQRUDQFH�RI�VRPHWKLQJ�UHOHYDQW�WR�WKH�
WUDQVDFWLRQ�LQ�KDQG¶��

�
+2:(9(5�LQ�3LWW�Y�+ROW��8.��



�
,JQRUDQFH�LV�QRW�VRPHWKLQJ�ZKLFK�/RUG�:DONHU�LQ�3LWW�Y�+ROW�VHHV�DV�FRQVWLWXWLQJ�D�
PLVWDNH��

)RUJHWIXOQHVV��LQDGYHUWHQFH�RU�LJQRUDQFH�LV�QRW��DV�VXFK��D�PLVWDNH��EXW�LW�
FDQ�OHDG�WR�D�IDOVH�EHOLHI�RU�DVVXPSWLRQ�ZKLFK�WKH�ODZ�ZLOO�UHFRJQLVH�DV�D�
PLVWDNH���/RUG�:DONHU��

�
�� %XW�WKH�FRXUW�FDQ�LQIHU�WKH�H[LVWHQFH�RI�D�FRQVFLRXV�EHOLHI�RU�WDFLW�DVVXPSWLRQ�

ZKLFK�DUH�PLVWDNHV��
�
6KHHU�LJQRUDQFH�RI�D�IDFW��VR�WKDW�RQH�FDQQRW�FDOO�LW�WR�PLQG��FDQQRW�EH�WKH�EDVLV�RI�HYHQ�D�
SDVVLYH�SHUFHSWLRQ���$�)DUQVZRUWK��
�
�
����7\SHV�RI�0LVWDNHV�
�
0LVWDNHV�RI�)DFW��
�
.HOO\�Y�6RODUL����������)RUJHWWLQJ�D�IDFW��
�

�� ,QVXUDQFH�FRPSDQ\�SDLG�PRQH\�WR�WKH�GHIHQGDQW�XQGHU�D�OLIH�LQVXUDQFH�SROLF\��
WKH\�IRUJRW�WKDW�WKH�SROLF\�KDG�LQ�IDFW�ODSVHG��

�� 0LVWDNH�RI�IDFW� �WKH�SODLQWLII�EHOLHYHG�VRPHWKLQJ�GLIIHUHQW�WR�WKH�IDFWV�RI�UHDOLW\�
�WKDW�WKH�SROLF\�KDG�ODSVHG��!�WKH\�KHQFH�GLG�QRW�QHHG�WR�SD\�WKH�GHIHQGDQW��

�� +(/'��&RXUW�RI�([FKHTXHU�
�� µ,�WKLQN�WKH�NQRZOHGJH�RI�WKH�IDFWV�ZKLFK�GLVHQWLWOHV�WKH�SDUW\�IURP�

UHFRYHULQJ��PXVW�PHDQ�D�NQRZOHGJH�H[LVWLQJ�LQ�WKH�PLQG�DW�WKH�WLPH�RI�
SD\PHQW�¶���/RUG�$ELQJHU�&%�

�� µLI�LW�LV�SDLG�XQGHU�WKH�LPSUHVVLRQ�RI�WKH�WUXWK�RI�D�IDFW�ZKLFK�LV�XQWUXH��LW�
PD\��JHQHUDOO\�VSHDNLQJ��EH�UHFRYHUHG�EDFN��KRZHYHU�FDUHOHVV�WKH�SDUW\�
SD\LQJ�PD\�KDYH�EHHQ��LQ�RPLWWLQJ�WR�XVH�GXH�GLOLJHQFH�WR�LQTXLUH�LQWR�WKH�
IDFW��,Q�VXFK�D�FDVH�WKH�UHFHLYHU�ZDV�QRW�HQWLWOHG�WR�LW��QRU�LQWHQGHG�WR�KDYH�
LW�¶���3DUNH�%�

�� )RUJHWWLQJ�D�IDFW�JDYH�ULVH�WR�D�ULJKW�RI�UHFRYHU\��NQRZOHGJH�PXVW�H[LVW�LQ�WKH�PLQG�
DW�WKH�WLPH�RI�SD\PHQW��QRW�NQRZOHGJH�SUHYLRXVO\�NQRZQ�DQG�IRUJRWWHQ���
FDUHOHVVQHVV�LV�QR�EDU�WR�UHFRYHU\��



WKH�PLVWDNH�PXVW�EH�DV�WR�D�IDFW�ZKLFK��LI�WUXH��ZRXOG�PDNH�WKH�SHUVRQ�SD\LQJ�OLDEOH�WR�
SD\�WKH�PRQH\��QRW�ZKHUH��LI�WUXH��LW�ZRXOG�PHUHO\�PDNH�LW�GHVLUDEOH�WKDW�KH�VKRXOG�SD\�
WKH�PRQH\�

�� %UDPZHOO�%�LQ�$LNHQ�Y�6KRUW��������
�
0LVWDNHV�RI�/DZ��
�
8QWLO�UHPDUNDEO\�UHFHQWO\��SD\PHQWV�XQGHU�D�PLVWDNH�RI�ODZ�ZHUH�QRW�UHFRYHUDEOH�DW�
FRPPRQ�ODZ��%LOELH�Y�/XPOH\��������HIIHFWLYHO\�DEROLVKHG�WKH�µEDU¶�RQ�VHHNLQJ�UHFRYHU\�
IRU�D�PLVWDNH�RI�ODZ���
�
3�GRHVQ¶W�UHDOLVH�WKDW�D�FRQWUDFW�FRQWDLQV�SURYLVLRQV�ZKLFK�DUH�FRQWUDU\�WR�VWDWXWH�DQG�
LOOHJDO��7KLV�UHQGHUV�WKRVH�SURYLVLRQV�YRLG��7KLV�LV�D�PLVWDNH�RI�ODZ���
�
'DYLG�6HFXULWLHV�Y�&%$���������
�

�� +(/'��
�� ,I�WKH�JURXQG�IRU�RUGHULQJ�UHFRYHU\�LV�WKDW�WKH�GHIHQGDQW�KDV�EHHQ�XQMXVWO\�

HQULFKHG��WKHUH�LV�QR�MXVWLILFDWLRQ�IRU�GUDZLQJ�GLVWLQFWLRQV�RQ�WKH�EDVLV�RI�KRZ�WKH�
HQULFKPHQW�ZDV�JDLQHG��H[FHSW�LQ�VR�IDU�DV�WKH�PDQQHU�RI�JDLQLQJ�WKH�HQULFKPHQW�
EHDUV�XSRQ�WKH�MXVWLFH�RI�WKH�FDVH�

�� 1R�ORQJHU�D�GLVWLQFWLRQ�EHWZHHQ�PLVWDNH�RI�ODZ�DQG�PLVWDNH�RI�IDFW�IRU�WKH�
SXUSRVHV�RI�SHUPLWWLQJ�UHFRYHU\��

�
0LVWDNH�DQG�5HWURVSHFWLYH�OHJLVODWLYH�FKDQJH��
�
5R\DO�,QVXUDQFH��������
�

�� 5R\DO�SDLG�VWDPS�GXW\�IRU�ZKLFK�LW�ZDV�QRW�XOWLPDWHO\�OLDEOH���
�� $PHQGPHQWV�WR�WKH�UHOHYDQW�OHJLVODWLRQ�KDG�EHHQ�LQWURGXFHG��RI�ZKLFK�LW�ZDV�

XQDZDUH��ZKLFK�SURYLGHG�IRU�DQ�H[HPSWLRQ���
�
3D\PHQWV�IHOO�LQWR�WKUHH�PDLQ�FDWHJRULHV��
�D��3D\PHQWV�ZKLFK�ZHUH�DOZD\V�H[HPSW�DQG�5R\DO�MXVW�GLG�QRW�NQRZ�WKH\�ZHUH�H[HPSW��
�E��3D\PHQWV�PDGH�EHWZHHQ������DQG������ZKLFK�ZHUH�LQLWLDOO\�WD[DEOH�EXW�DIWHU�
OHJLVODWLYH�FKDQJH��EHFDPH�H[HPSW��



�F��3D\PHQWV�PDGH�DIWHU�WKH�UHWURVSHFWLYH�DPHQGPHQW��EXW�GLG�QRW�UHDOLVH�WKH�DPHQGPHQW�
KDG�RFFXUUHG��ZHUH�QHYHU�WD[DEOH�
�
)RU��D��DQG��F��VHHP�WR�EH�PLVWDNHV���E��DUH�PRUH�WULFN\���WKH�OLDELOLW\�FKDQJHG��EXW�WKHUH�
LV�QR�PLVWDNH�
�

�� +(/'��PDMRULW\��WKHUH�KDG�EHHQ�QR�PLVWDNH�EXW�WKHUH�ZDV�D�VWDWXWRU\�OLDELOLW\�WR�
UHIXQG�WKH�PRQH\�

�� WKHUH�ZDV�QR�PLVWDNH�DIIHFWLQJ�WKH�SD\PHQW�RI�WKH�DPRXQW�LQ�LWHP��LL��D���
:KHQ�SDLG��WKH�&RPSWUROOHU�ZDV�HQWLWOHG�²�LQGHHG��VKH�ZDV�ERXQG�²�WR�
UHWDLQ�LW��%XW��E\�IRUFH�RI�WKH�RSHUDWLRQ�DWWULEXWHG�WR�WKH������DPHQGPHQW��
WKH�&RPPLVVLRQHU�LV�UHWURVSHFWLYHO\�GLVHQWLWOHG�WR�UHWDLQ�ZKDW�ZDV�SDLG�DV�
VWDPS�GXW\�XQGHU�WKH�$FW�DV�LW�KDG�VWRRG�EHIRUH�WKH������DPHQGPHQW�
FRPPHQFHG����%UHQQDQ�-�

�� &UHDWHG�D�ULJKW�RI�UHIXQG��QRW�WKDW�WKH�SD\RU�ZDV�DFWLQJ�XQGHU�D�PLVWDNH�
�� (YHQ�WKRXJK�UHWURVSHFWLYHO\�WKH\�KDG�QR�OLDELOLW\�WR�SD\�LW��WKH\�GLG�QRW�

PDNH�D�PLVWDNH��
�� 0DVRQ�&-�GLVVHQWLQJ��WKHUH�ZDV�D�PLVWDNH�

�� 5HWURVSHFWLYHO\��WKH\�PDGH�D�PLVWDNH��
�
�
0LVWDNH�DQG�MXGLFLDO�FKDQJH�WR�ODZ��
�

�� -XGLFLDO�FKDQJH�LV�UHWURVSHFWLYH��GRHV�D�FKDQJH�LQ�MXGLFLDO�ODZ�UHQGHU�D�SD\PHQW�
PLVWDNHQ�LI�PDGH�LQ�DFFRUGDQFH�ZLWK�VHWWOHG�XQGHUVWDQGLQJ�RI�ODZ�DW�WKH�WLPH"�

�
.OHLQZRUW�%HQVRQ�Y�/LQFROQ�&LW\�&RXQFLO��
�

�� 7KH�MXGLFLDU\�FDQ�GLUHFWO\�RYHUWXUQ�FOHDUO\�VWDWHG�ODZ�25�WKH�MXGLFLDU\�FDQ�GHFODUH�
D�MXGJPHQW�RQ�ODZ�ZKHUH�WKHUH�ZDV�QR�FOHDUO\�VWDWHG�ODZ�EXW�WKHUH�ZDV�DQ�DFFHSWHG�
µVHWWOHG�XQGHUVWDQGLQJ¶��

�� )$&76��SODLQWLII�EDQN�PDGH�SD\PHQWV�WR�WKH�GHIHQGDQW�ORFDO�DXWKRULW\�XQGHU�DQ�
µLQWHUHVW�UDWH�VZDS¶�DJUHHPHQW��7KHVH�DUUDQJHPHQWV�ZHUH�UHQGHUHG�YRLG�E\�WKH�
+RXVH�RI�/RUGV�DV�WKH\�H[FHHGHG�WKH�SRZHU�RI�WKH�ORFDO�DXWKRULW\���

�� 6RPH�RI�WKH�SD\PHQWV�ZHUH�PDGH���\HDUV�SULRU�WR�WKH�LVVXLQJ�RI�WKH�QHZ�ZULW�
�� +(/'���



�� 7KH�FRXUW�DFNQRZOHGJHG�WKDW�WKH�MXGLFLDU\�FDQ�FKDQJH�WKH�ODZ�ZLWK�D�UHWURVSHFWLYH�
HIIHFW�

�� :KHQ�WKH\�HQWHUHG�LQWR�WKH�WUDQVDFWLRQ��WKH\�EHOLHYHG�GXH�WR�VHWWOHG�XQGHUVWDQGLQJ�
WKDW�WKH\�KDG�WKH�DXWKRULW\��WKH\�GLG�QRW�NQRZ�WKH\�GLG�QRW�XQWLO�WKH�ODWHU�MXGJPHQW��

�� $�PLVWDNH�ZDV�PDGH�
�� %\�YLUWXH�RI�V����RI�WKH�/LPLWDWLRQ�$FW�������WKH����\HDU��OLPLWDWLRQ�SHULRG�LQ�

PLVWDNH�DFWLRQV�VWDUWV�WR�UXQ�RQO\�ZKHQ�WKH�PLVWDNH�LV�GLVFRYHUHG�RU�UHDVRQDEO\�
GLVFRYHUDEOH��7KH�+RXVH�RI�/RUGV�XSKHOG�WKH�FODLP�E\�D�PDMRULW\�RI�����

�� 7KH�SD\HU�EHOLHYHG��ZKHQ�KH�SDLG�WKH�PRQH\�WKDW�KH�ZDV�ERXQG�LQ�ODZ�WR�SD\�LW��
+H�LV�QRZ�WROG�WKDW��RQ�WKH�ODZ�DV�KHOG�WR�EH�DSSOLFDEOH�DW�WKH�GDWH�RI�SD\PHQW��KH�
ZDV�QRW�ERXQG��3ODLQO\��WKHUHIRUH��KH�SDLG�WKH�PRQH\�XQGHU�D�PLVWDNH�RI�ODZ����
/RUG�*RII���KH�DUJXHG�5R\DO�,QVXUDQFH�LV�IRU�VWDWXWRU\�FKDQJHV�21/<�

�� $�GHFODUDWLRQ�RI�WKH�ODZ�ZKLFK�FKDQJHV�WKH�VHWWOHG�YLHZ�KDV�WKH�UHVXOW�WKDW�WKH�
SD\HU�KDV�DFWHG�XQGHU�D�PLVWDNH��

�� �/RUG�+RSH��ZRXOG�WKH�SD\HU�µKDYH�PDGH�WKH�SD\PHQW�LI�KH�KDG�NQRZQ�ZKDW�KH�LV�
QRZ�EHLQJ�WROG�ZDV�WKH�ODZ¶"�,W�LV�WKH�VWDWH�RI�WKH�ODZ�DW�WKH�WLPH�RI�WKH�SD\PHQW���
WKH�VWDWH�RI�WKH�PLQG�RI�WKH�SD\RU�WKDW�LQGLFDWHV�D�PLVWDNH�

�� �0LVWDNHV�RI�IDFW�PD\�WDNH�VRPH�WLPH�WR�GLVFRYHU��:K\�VKRXOG�PLVWDNH�RI�ODZ�EH�
GLIIHUHQW"�

�� 7KH\�RQO\�UHDOLVH�WKH\�PDGH�D�PLVWDNH�UHWURVSHFWLYHO\��EXW�LW�LV�VWLOO�D�PLVWDNH�
�� /RUG�%�:��GLVVHQWLQJ��7KH�ODZ�KDV�FKDQJHG�EXW�QRW�WKH�LQWHQWLRQ�RI�WKH�SD\HU�DW�

WKH�WLPH�WKH�SD\PHQW�ZDV�PDGH��5HDOLVLQJ�UHWURVSHFWLYHO\�WKH\�GLG�QRW�KDYH�WKH�
DXWKRULW\�WR�GR�VRPHWKLQJ�GRHV�QRW�UHQGHU�WKH�DFWLRQ�WKH\�PDGH�LQ�WKH�SDVW�D�
PLVWDNH��

�
'RHV�WKLV�LPSDFW�WKH�VHFXULW\�RI�WUDQVDFWLRQV"��
:DV�WKH�FRXQFLO�DFWLQJ�XQGHU�D�PLVSUHGLFWLRQ��QRW�D�PLVWDNH"�
:KHQ�OHJLVODWLRQ�LV�DPHQGHG��LW�LV�QRW�LQKHUHQWO\�UHWURVSHFWLYH��EXW�SURVSHFWLYH�81/,.(�
WKH�FRXUWV�ZKHUH�WKHLU�MXGJPHQWV�DUH�UHWURVSHFWLYH��
�
0LVWDNH�DQG�MXGLFLDO�FKDQJH�WR�D�WD[�ODZ��
�
'HXWVFKH�0RUJDQ��
�

�� )LUVW�LVVXH��'RHV�GRFWULQH�RI�PLVWDNH�DSSO\�WR�FKDQJH�LQ�MXGLFLDO�ODZ�ZUW�SD\PHQW�
RI�WD["�


