Table of Contents

Who can be criminally abIE? ...........oo it sneee s 7
81 =T |3 1T o ST 8
MENS rEa @NA ACIUS FEUS .....eeeeiiiiie ettt ettt e e e e e e e e e e aea et eeeeeaaeeeesaaannnteneeeeeaaaaaeaaaaannnnes 8
KNOWIBUGE ...ttt ettt e e e ettt e e ettt e e e et e e e e ane s 8
INEGIIGEINICE ...ttt ettt et e et e e e et e e 9

N (g (10 = o SR 9
IMIURDER ..ottt et e ettt e e ettt e e e s est e et e e e saseeeeeeaassseeeeeanssseeeesanseaeeeeanssseeeesnssaneenansnnneas 10
AACHUS TEUS ..ottt ettt et e e oo oo oo at et et e eeeaee e e e e e e ateteeeeeeaaaaeeeaaaannnssseeeeeeaaaeeeaaaannnnneeas 10
Element one: Death Of @ liViNG PEISON............cccuueeee ettt e e e e es e e e e ssisseaaeasans 10
When does [ife DEGINT ..ottt et et e et e e e s e e e e enbeeesnneeean 10
What if the child has not been born yet? ... 12
When dOES [IfE ENA7...... e e e e e e e e st ae e e e e e tae e e e e e nbeeaeeenees 12
Element tWO: ACE OF OMUSSION .........cooeieeeeee et e e e e e e e e e e e e e 12
00 ][o1= o1 [= N 0T a 0117 (o) o [P RR 14
Element thre@: CAUSALION ..............c.ueeeeeeeeeee e ettt e et e e e sttt e e e sttt aaeestseaaeeasssseaaensaes 17
Operating and substantial Cause teSt...........oooiiii i 23
Novus actus interveniens (intervening act) ..........ccooiiiiiii e 29
Voluntary act Of tHe AECEASEM .............c..oe ittt n 33
Pre-eXisting SUSCEPLIDINLY ............oo ettt eee e 34
Element fOUr: VOIUNTAINESS..............uuee e ettt e e e ettt e e e e st aaeestseaaeessnsseaaennaes 36
LY TS = SRR 36
Reckless indifference t0 RUMAN [if@ ...............ooouueeeeeeeie ettt e e saaaaeesaes 36
TNEENEION TO Kill......oooeoeeeeeeeeeee ettt ettt e e e e e e e e e e e eaaaeeeeaean 38
Intention to cause grievVous DOAIlY AT ............c...ooo o 39
INEOXICAtION @NA IMUITEY ...ttt e e e e e e e e e eeeas 39
THe reqUIreMENTt FOr IM@IICE.............cc..eeeee ettt e e et e e e st a e e traneeasnseneeas 40

[ N S T I U ] 8 SRR 42
10T [T o) o [ USRS 42
WIlSON V R (1992) 174 CLR 313ttt ettt e et e e e et e e e et e e e e e nraea e e enees 43
Manslaughter by unlawful and dangerous acCt .............oooiiiiiiiii i 44
Element ON@: UNIQWIUI ACE...............ueeeeeeeeeeee ettt ettt e ettt a e e ettt e e e et aaeeesnssaaaennaes 44

R v Pullman (1991) 25 NSWLR 89.......co ottt e e s e e e e nnnaae e e s annaeeas 45
Lamb [1967] 2 QB 981 ...ttt ettt e e e e e e e e et e e e e e nt e e e e e nrae e e e e nraeaeeennes 46
Pemble (1971) 124 CLR 104 ...ttt ettt e e s e e e e e st e e e e e nnae e e e e e nsbaeaeeennes 46



R v Jones (1995) 38 NSWLR B52.......cc.eoiiiiiiiiiiie ittt 47

Element tWo: DAnGEIOUS GCL.............cooo oottt e e aans 47
Parameters of the objective test ... 47

R v Cornelissen [2004] NSWECCA 449 ........ooi oottt e e s s e e nnaae e e s snneeeas 48
Manslaughter by criminal NEGIGENCE...........coo e 48
N =To | TTo =T 1 = e PSP PP URPPIP 48
R v Lavender (2005) 218 ALR 527 ......ooiiiiiiee ettt e e e e et e e e e naee e e e nees 48

DO VR [2001] NSWECCA 1. . ettt ettt e e et e e e s et te e e e e s st e e e e e nsae e e e e nsbaeaeeenees 49
Nydam v The QUEEN [19TT] VR 430 .....ooooieiiie ettt e et a e et e e e e nree e e e nees 50
Criminal Negligence DY OMISSION .....c.oi..iiiiiiieiiiieeie ettt ettt e e et e e e et e e e snte e e sare e e enbeeeanneas 50
ACIUS FEUS: ULY 1O GCE ...ttt 50
ASSUMPLION Of CAME CASES ...vviiiiiiiiiiie e ettt ce ettt e e e et e e e s et e e e e et e e e e s snstaeeeesestaeeeesansseeeeeans 51

R v Taktak (1988) 14 NSWLR 226 ........cccoiiiiiieeiciiiee et e e e e e e stae e e e e nae e e e s nraeaeeenees 51
Burns v R (1012) 246 CLR 334 ... .ottt ettt et e e e e ntae e e e e nrae e e e e nnraeaeeennes 54
ASSAUIt CAUSING AEATN ... it e et e e e e s b e e e s anreee e e 55
(o ) (o= 1 4[] ISP 56
S | OSSPSR 56
=T o E=1 £=1 (e o F O PSP PP PR OPII 56
10T [T i o) o [ USSP 56
S | OSSPSR 57
DETINITION OF @SSAUIL ........cooeoeeeeeeeeeeeee ettt e ettt e e e sttt e e e et e e e e esatsnaaeessssseaaensnes 57
Fagan v Commissioner of Metropolitan Police [1969]..........ccccveiiiiiiieiiiiiiee e 57
ACHUS REUS GIEMIENES ...ttt e e e e e e e e e e aaaeeeeaeas 58
Element two: ImMmiNeNt tNIEAL .............o. ..o e e e 58
Zanker v VartzoKas (1988) ......o ittt ettt et e et e e nee e e anbe e e enneeean 59

YA S Ca o LA GRS ) RS 60

VY To sy Y T (21010 SRR 61

ST 1 1Y o o= PP 63

R v Ireland; RV BUISTOW [1907 ] ... oot e e e e e e e e eaeens 63
Element three: Victim’s @DPIENENSION ............ooooi i a e 65

LI Lo 7 1o OO PPERRTRR 65

[T = 1YY o o o PR 66
Element fOUr: VOIUNTAINESS..............ueee ettt e e e ettt e e e st a e e e estseaaeessssseaaensaes 66

2 T I I = o R 66
Element one: APPlICAtION OF TOICE ..........ccuveeee ettt e e e e es e e e ssasaeaaeesaes 66
COlliNS V WIICOCK [TOBA] ....coieiiiiiie ettt ettt e ettt e e e e e e e et e e e e st e e e e e nseeeeeaannraeaeeennes 66
Element two: WItROUE CONSENL ..........co...eeeeeeeeee et aaa e e e 67
00Ty o] 7] 0 1T o | RS 68



IMENS REA Lttt ettt h et ettt e b et et e e b et s bt e sbe e et e e sae e e ne e nae e ereennee s 69

EIEMENLE: INEENL......ooo ettt ettt e e e e e e e e e e e e aaeeeeaeas 69
EIEMENE: RECKIESSNIESS ...ttt e e e e e e e e e e e e aaeeeeaas 69
WIlAMS V R (1990) ..eeiiieieiiie ettt et et e e e ettt e e e s st ae e e e e s ste e e e e santaeeeeaansaneaeeansraeaeennnes 70

g1 (o) q o= 1 Lo I PSR 71
AGGRAVATED ASSAULTS ...ttt ettt et e e e sttt e e e e st e e e e s staeeeeeastsaeaesaassaeeaeaantaneeessnseaeeenans 71
ACIUGI DOTIIY @I ... ettt e e e 72
RV = 1o | o R T  C  EUSRTR 72
WOURNCGING. ..ottt ettt ettt e e ee s 74
Y AT A=Y o X T o I 2400 X S 75
GrieVOUS DOGlY RAIM.........c..eoieeeee ettt ettt et ste e e e eaenee s 75
RECKIESSNIOSS......ccooeeeeeeeee ettt e e oottt e e e e e e e e s e eaaaeeeeaean 75

=] Yot A= IRV 2 B 1 SRR 76
Assault against a particular Class Of PEOPIE. ..........c.cueeeeeeeeeee et 76
LAWFUL ASSAULT AND DEFENCES ........coiiiiiiiiie ittt stee e s sntaae e e s ansae e e e snnssaeeesasneeeas 77
LAWTUI ©XCUSE ...ttt ettt e e e et e e e ettt e e e ettt e e e e satss e e e e et aeeassssnaaeeasssaaaenanes 77
Defence Of IQWIUI COITECTION ..............oueeeeeeeee ettt e st a e e sttt a e e et aaeesnsreaaennaes 77
100 100 F= USRS 78
10T [T i o) o [ USSP 78
Primary vs derivative liability .............oooo i 79
JOINt CrIMINAI ENEEIPIISE ...ttt e e e e e e et e e e e e e e e e e e e e nnenreeeeeaaaens 79
PPOSSIDIE CHIMIES.....ccoeeeeeeeeeeeeee ettt et e et e e e e e e e e e s e eeeeaaaeaeeaeas 80
Ve (0 L = USRS 80
Element one: Understanding Or arrangement ...........ocuueieiiiiiiiee i 80

R v Tangye (1997) 92 A Crim R 545 ... et 80
Element two: PartiCiPation ........ ..o 83

R v Prochilo [2003] NSWECCA 265 ......ccoiiiiii ettt s ettt e e stee e e s s e e e s nnnnae e e s annnneeas 83

R v Hore; R v Fyffe [2005] NSWECCA 3 .....ooiii ittt ettt e e e e nnnaae e e e anneeeas 84
Element three: attribution Of @CtS..........cooiiiiii i 85
Osland v R (1998) 197 CLR 316 .......eeiiiieeeiiiie ettt et e e e nae e e e st e e e e nraea e e e nnes 85
Extended joint Criminal @NtErPriSE ........oi i 87
McAuliffe VR (1995) 183 CLR M08......ccoiiiiii ettt ettt se e setee e s s e e e nnnrae e e s anneeeas 87
Taufahema v R [2006] NSWECCA 152 ....occ oottt et a e e et e e e e s nraea e e e 90
Clayton v R (2006) 81 ALRUJ 439 ..ottt ettt et a e e st e e e s antaee e e e sneaeeeeans 92
Mitchell v The King [2023] HCA 5.... .ottt ettt e e e e e e e nree e e e nees 93
Miller v The Queen [2016] HCA 30.......oii oottt e et e e e e e e e e nrae e e e e nees 94

JCE versus eXtENAEA JCE ...........ooooeeeeeeeeeee ettt ettt ettt a et e e e s a e e aeeanseaaean 94
Constructive murder and extended JCE...................uuuie et 95

R v Jacobs and Mehajer [2004] NSWECCA 4B2........cccuveiiie it seteee e a e 95



RV ITT2018] NSWECCA BT ..ttt sttt nnee s 96

Manslaughter from participation in a joint criminal @nterpriSe.................coooueeeeviveeeeesiiiiieeessiieeaensans 98
Duong Hai Nguyen v R; ATCN v R; Khanh Hoang Nguyen v R; Minh Thy Huynh v R [2007]
N ST O O N L X RS 98
ACCESSOTAl TADIILY ... et e e e sb e e e e st e e e e snreeeeeans 99
ACCESSOIY DEIOIE ThE fACT ..ottt ettt ettt et e et a e e st e e e e stsaeaeeanes 100
R v Johns [1978] 1 NSWLR 282; (1980) 143 CLR 108.......coiiiiiiiieeieeeee e 101
Ve (0 L = ST 102
R v Phan (2001) 53 NSWLR 480 ........ueiiiiiiiiiieeiee ettt et e e snse e smae e snee e e sneee e 102
Doing something to bring about the Crime...........ooi e 103
(TS Lo U 103
=T LS > T 104
O oTge 1= Ta T QRIS L) RSP RR 104
Knowledge of the principal offender’s intention..............cccoooiii e 107
DIVErgeNnCe PrODIBIM ... ..ot e e e e e e e b e e e e 107
TNNOCENT QQEBNES ...ttt ettt et e e 107
Withdrawal from COMPIICITY ........eeiiee e e e 108
White v Ridley (1978) 140 CLR 342..... ..o ittt 108
WthArawal from @ JOE ..............eeeeeeeeeee ettt e et e et e e e ettt e e e st a e e e ntseaeeeeanees 109
Withdrawal from accesSorial liability .................c.cooiio i 110
N 1211 TR 110
ACCESSOrY after the fact ... ..o 110
g Ve (0 L =T SRR 111
R v Barlow and Maguire (1962) 79 WN (NSW) 756.........c.ooiiiiiiieiie e 111
=T LS = 112
RV StONE [T981] VR 737 .ottt ettt e et a e e ee e e e et e e e e sbae e e e ennaeeeeeennees 112
MUSPIISION OF FEIONY ...ttt ettt et et e et e et e e e nn e e ennee s 114
1100 ) (o= 14 o] o I USRS 114
] N SRS 115
=T 11 = (o] o SO SPPURRRR 115
STy o 1= =Y Lo SRS 115
0T o L= T o) i o) o o R 116
‘Believes the CONAUCT [S NECESSAIY ...........ueeii ettt eneea e 116
R v Katarzynski [2002] NSWSC B13 ... eiiiiie e seiiee ettt e e see et e e e s nae e e e e e e e e e e 116
What if the defendant’s belief is wholly unreasonable?..............cccooiiiiiiiiiii e, 118
Reasonable response in perceived CirCUMSIANCES ..............ueeeeeiii e 118
Silva vV R [2016] NSWECCA 284 ...ttt ettt ettt e e eate e e ente e e snne e e anneeeas 119
Osland v The Queen (1998) 197 CLR 316......cooiiiiiiiieiii ettt 122
What if the defendant is under a mistaken belief? ..........cccoveiiciiii e 124



What if the mistaken belief results from a mental illNeSS?.........coooiiimeeeeiieeeeeeeeeee, 124

[ 1010} (o= 11 (o) ¢ P 124
Self-defence to [aWFUI CONUCT..............cooooeeeeeeeeeeeeeeeeee et aeeaan 124
Zecevic vV DPP (Vic) (1987) 162 CLR B45........ooo ittt snraee e 125

N 1011 T 125
EXCESSIVE SEIf DEIENCE .......eeeoeeieeeee ettt 126
With-holding self-defence from the JUIY .............ooo oo 126

[ L= A TSR (01T 0 T07= 1 (o] o [T 127
Conduct of the deceased towards or affecting the accused...............cccoueviviieioiiiiciieicieeee e 127
Conduct was a Serious iNQICtable OffENCE .............uuueeeeeeeeeeeeeeeeeeeeeeeeeeeee ettt ee e 128
What about victims of dOMESHIC VIOIENCE? ........eeieieiiiiieeeeeeeeeeeeeeeeeee e 128
Ordinary person, Not reaSoN@bIE PEISON .............cccuueeeeeciieeeeeecie e eseae e st e e e estea e e e sseaaeeeanseas 128
LOSS OF SBIf-CONLIOL........ccccoeeaeeeeeeeeeeeeeeeee ettt aaeeaa 128
Masciantonio v R (1995) 183 CLR 58 ........ooiiiiiiiiieiiie e 129
Stingel vV R (1990) 171 CLR 312 ...ttt e e et e e e e snae e e e e s 132
ROgers v R [2021] NSWECCA B ... .eeiiiiieieiie ettt et e e eae e e s et a e e e nbae e e e e nnneeaeaennees 135

R v McDonald [2019] NSWSC 839 ... 137

R v Vandersee [2000] NSWSC 916 (18 Sept 2000)........ccceeiiieireeiiiiiieeeeieee e esiiee e sieee e 139
Defence of others and defence Of PrOPEIY..........uiiiiiiiiii i 139
Defences to non-fatal OffENCES ..........coo e 140
Mental ilNESS 8S @ AEFENCE..... ..ottt e 140
CUITENTIAW IN INSWV ...ttt e 140
Previous posSition (COMMON AW)...........cooeee ettt n 140

R v Porter (1933) 55 CLR 182.....c ittt e see e et e e e s sbae e e e e nnae e e e e nnnees 140

R v Lieu (NO 2) [2018] NSWSC 486........cuuveeieiiieiieeeieiiieeeeeitieeeesseteeeesssseeeeessnraeeesennnneeaesennees 142

R v Cheatham [2000] NSWECCA 282..........eeeeeeeeeeee et 143

R v Tonga [2021] NSWSEC 1084 ........ooeieiiiiie et e st e e e see e e e sae e e s ennte e e e e snrae e e s ennnaeeeeeennees 144

[ QT TR (O3 o LI [T [T 145
Substantial impairment because of mental health impairment or cognitive impairment..................... 145
R v Cheatham (N0 2) [2002] NSWCCA 360.........ccuuiiiiiiiieeiiiiieeesiieeeeeeireeeesenraeeesesneeeeseenees 146

R v Christov [206] NSWSC 972 ...t e e 147
Potts V R [2012] NSWECCA 229 ...t e e e e e 148
Voluntariness and AULOMIATISIN .........uueiii ettt e e e e e e e e e e e e e e s e e s e e eesanseesannseeens 148
Ryan v R (1967) 121 CLR 205 ... ...ttt ettt e e e e e s ntae e e e e e e e e e ennees 149
Murray v R (2002) 211 CLR 193 ...ttt ettt e e e e e e e e e e e e e e s 150

R v Whitfield [2002] NSCWECCA B0 ... ..t e e 152
INON-INSANE QUIOIMATISIN ...ttt e e e e et e e eeeaeaeeeneanans 152

R v Falconer (1990) 171 CLR 30 ...oiiiuiiiiiie ettt e s e e e e smeee e 153

R v Youssef (1990) 50 A CrimM R 1 ..ottt e e 155



[V = 11 4 T=To ) o KT 157

R v Radford (1985) 42 SASR 266 .........cooiiuiiiiiieiieeeiiee et e eeteeestee e e sbeeestee e s sabeeesneeeaanseeesnneeaas 157

R v Falconer (1990) 171 CLR 30 ....oiiiiiieiiie ettt ettt et e eee e e enee e snee e e snneeeenneeans 158
(o ) (Te== 14 o] o I USRS 159
Mcllwraith v R (2017) 265 A CHIM R ..o 160

R v Grant (2002) 55 NSWLR 80.....c.cuuiiiiiieeiieeeiiee e iiee ettt e e ssee e see e snee e e smeeeesneeeeaneee e e 160
Harkins v The Queen (2015) 255 A Crim R 153 ..o 161

R v Makisi (2004) 151 ACHM R 245 ... e 162
Ward vV R [2013] NSWECCA 4Bttt ettt ettt e sae e e aee e e snae e e snee e e enbeeesneeas 163
Intoxication and MENtal ilINESS............cooeeeeeeeeee e 164

R v Derbin [2000] NSWECCA 367 ....ceieieiiieeeeiiee et e see ettt et et e s sste e ssee e s snte e s smeeeasnneeesnneeeanes 164

I =3 USRS 165
=T o] £=1 £=1 (e o FO PP PP PP PP 165
1T 0 0= o1 £ SO PPURERR 166
DEfault fAUIE ©IBIMENL............c...eeeeeeeeeee ettt e et a e e a e e s e aeasnnseneeas 166
PRYSICAI IEMENES ... e e e e e e e e e e e 166
Element 0N€: APPIOPHIALION ............oooe oot e e eaaeas 166
EIMENT TWO: PLODEGITY ...ttt e e 167
Element three: BEIONGING ............oo ettt ea s 167

R v Tuner 19711 2 Al ER 441 ... ettt ettt e e e snnee e 168
Wakeman v Farrar [1974] Crim LR 136 ....cccviiiiei ettt e sranee e 168
Element four: A COmMMmMONWEAIR @NEitY ............c.oooieiiiie e 169
Dickson v R (2010) 270 ALR T ..ottt ettt ettt e et e e eate e e e nee e e anre e e anneeea 169
Pellegrino v Director of Public Prosecutions (Cth) (2008) 71 NSWLR 96 ..........ccccccveieernienne 169
Consider: FUNdamental MiSIAKE ...............coccueeeeeeee ettt sea et a e 170
Legal obligation to make reStoration ... 170
LY g ez L =T 0 LY o (SO PPURRUR 170
Element one: Intention to permanently depriVe ..................eeeeeeeeiii e e 170
Element tWO: DISRORNESE ........... .o ettt e e e e e aeas 172
Element three: Recklessness to property belonging to someone €lse..............cccccoucceeeeenccunennn. 173
Claim Of FIght AEIENCE .....eiii e e e e e et e e e e et e e e e e snbee e e e e snreeeeeennees 173



INTRODUCTORY ELEMENTS

Who can be criminally liable?

e Adults.

e Children over 14.

e Children aged 10-14 presumed incapable of committing a crime but can be rebutted (doli

incapax). Prosecution must prove beyond reasonable doubt that the child knew what they were
doing was morally wrong: A Minor v DPP [1995] 2 WLR 383; RH v DPP [2014] NSWCCA 305.

RP v R (2016) 259 CLR 641

Material Facts

A child was charged with a number of offences that arose from different
occasions when the accused child was aged between 11 and 12 years old.

Count 2 alleged an act of anal intercourse with the brother who was crying and
protesting.

There was a trial by judge alone at which the sole issue was whether the Crown
had rebutted the presumption that the child accused was doli incapax. The judge
found that he was satisfied that the circumstances surrounding the commission of
the offence charged in count 2 proved beyond reasonable doubt that the
appellant knew his conduct was seriously wrong and therefore that the

presumption was rebutted in relation to that offence.

Legal Issues

Was the child doli capax?

Legal

Reasoning

‘...the presumption may be rebutted by evidence that the child knew that it was
morally wrong to engage in the conduct that constitutes the physical element or
elements of the offence. Knowledge of the moral wrongness of an act or
omission is to be distinguished from the child’s awareness that his or her conduct
is merely naughty or mischievous.’

‘No matter how obviously wrong the act or acts constituting the offence may be,
the presumption cannot be rebutted merely as an inference from the doing of that
act or those acts.’

‘Answers given in the course of a police interview may service to prove the child
possessed the requisite knowledge. In other cases, evidence of the child’s
progress at school and of the child’s home life will be required.’

‘[The trial judge] found the appellant was most likely of ‘very low intelligence’ at
the date of the offence charged in count two and, for this reason, to have had a
lesser appreciation of the seriousness of his conduct...The circumstances to
which his Honour referred were: the use of force; the placement of the hand over
the complainant’'s mouth; the complainant’s evident distress; the breaking off of
the act of intercourse when an adult returned to the home; and the instruction to

the complainant to say 'nothin'.’




e ‘Itis common enough for children to engage in forms of sexual play and to
endeavour to keep it secret, since even very young children may appreciate that
it is naughty to engage in such place. The appellant’s conduct went well beyond
ordinary childish sexual experimentation, but this does not carry with it a
conclusion that he understood his conduct was seriously wrong in a moral sense,

as distinct from it being rude or naughty.’

Outcome The presumption was not rebutted.

e Corporations (Crimes Act 1914 (NSW), s 4; Criminal Code 1995 (Cth), s 12.1).
o Section 4 of the Crimes Act provides that any reference to a ‘person’ includes any
‘society, company, or corporation’.

Jurisdiction

Crimes Act 1900 (NSW) Section 10C — Extension of offences if there is a geographical nexus

1) IF—
(a) all elements necessary to constitute an offence against a law of the State exist
(disregarding geographical considerations), and
(b) a geographical nexus exists between the State and the offence,
the person alleged to have committed the offence is guilty of an offence against that law.
(2) A geographical nexus exists between the State and an offence if—
(a) the offence is committed wholly or partly in the State (whether or not the offence has any
effect in the State), or
(b) the offence is committed wholly outside the State, but the offence has an effect in the
State.

Mens rea and Actus reus

Actus Reus Mens Rea

Conduct — action Intention
Conduct — omission Knowledge
Conduct — state of affairs Recklessness
Result Negligence
Circumstance No mens rea — strict liability
No mens rea — absolute liability

Knowledge

e Subjective standard



e Awareness that a circumstance exists, or a consequence will ensue, in the ordinary course of
events: see Commonwealth Criminal Code, s 5(3).

o Needs to be actual (subjective) knowledge: Giorgianni v R (1985) 156 CLR 473 at 504.

e ‘Wilful blindness’ can support the finding of actual knowledge.

e ‘A combination of suspicious circumstances and failure to make inquiry may sustain an inference
of knowledge of the actual or likely existence of the relevant matter’: Pereira v DPP (1988) 82
ALR 217, 219

Negligence

e Nydam v The Queen [1977] VR 430: ‘[S]uch a great falling short of the standard of care which a
reasonable man would have exercised, and which involved such a high degree of risk that death

or grievous bodily harm would follow that the doing of the act merited criminal punishment.’

Strict liability

o No mens rea required by can be negated by an honest and reasonable mistake of fact, i.e. ‘an
honest and reasonable belief in a state of facts which, if they existed, would make the defendant’s
act innocent affords an excuse for doing what would otherwise be an offence’: Proudman v
Dayman (1941) 67 CLR 536.

e Once a reasonable possibility of such a belief is raised, the prosecution must negate it beyond
reasonable doubt: CTM [2008] HCA 25.

e Must be a mistake of fact not of law. Mistake of law arises when the accused intends to do the
offence but does not realise it is illegal.

e Alljustices agreed there was a presumption of mens rea as per Sherras v De Rutzen (1895) 1
QB 918.

e Gibbs CJ: ‘In deciding whether the presumption is displaced, one should have regard to: The
words of the statute; The subject matter of the statute: Consequences for the community;
Regulatory vs. ‘truly criminal’ offences; The extent to which strict liability would assist in the

enforcement of the statute.’



MURDER

Section 18 — Murder and manslaughter defined

(1) (@) Murder shall be taken to have been committed where the act of the accused, or thing by him
or her omitted to be done, causing the death charged, was done or omitted with reckless
indifference to human life, or with intent to kill or inflict grievous bodily harm upon some person, or
done in an attempt to commit, or during or immediately after the commission, by the accused, or
some accomplice with him or her, of a crime punishable by imprisonment for life or for 25 years.
(b) Every other punishable homicide shall be taken to be manslaughter.

(2) (a) No act or omission which was not malicious, or for which the accused had lawful cause or
excuse, shall be within this section.

(b) No punishment or forfeiture shall be incurred by any person who kills another by misfortune
only.

Actus reus
Element one: The death of a human being.

» Beginning of life.
» End of life.

Element two: An act or omission.

» Isolating the act or omission.
Element three: Causation

» Common sense in simple cases.
» ‘Operating and substantial cause’ in more complex cases.

Element four: Voluntariness.
Element one: Death of a living person

When does life begin?

e R v Hutty [1953] VR 338: ‘[L]egally a person is not in being until he or she is fully born in a living
state. A baby is fully and completely born when it is delivered from the body of its mother and it
has a separate and independent existence... and is living by virtue of the function of its own

organs.’

Section 20 of the Crimes Act — Child murder when child deemed born alive

On the trial of a person for the murder of a child, such child shall be held to have been born alive if
it has breathed and has been wholly born into the world whether it has had an independent

circulation or not.

e Section 20 applies only to murder. It essentially adopts the Hutty test.
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