LAWS1075 Final Exam Notes:

Terms: Damages:
Incorporation by INOTICE. .......ccvviuiiiiiiiciiccc s 1 | Limitations on Damages ..........ccccevvriirieririiniiieieiecee e 12
Incorporation by SIgNature ...........cccecuiiiieicicicie s 1 [ Penalties and Liquidated Damages ...........ccccooueeueiiicininininininiscccscncccens 14
Incorporation by Course of Dealings .........c..ccovuririnininininininnccccces 1 [ LOSS Of PIOMIE oot 15
Incorporation by Statements Made ...........ccocviriiiiiiiciiinicicc, 2 [ Loss Of Chance ........cccoiiiiiiiiciiiiiicccie s 16
CONSTITCTION .ovevevtteteteieieeeerete ettt ettt teseseseaeae st e st tstssssesesesesesasesensnsasssessnes 2 | Obligation to Build .........ccccoiiiiiiiiiiiiiicccc s 16
EXCIUSION ClaUSES. ..o veveererieerieiiteieieieisie sttt 3 | Wasted EXpenditure .........ccocvviiiiiiiinicicccccssnnnes 17
Implied TEIMS ..o 3 | Gains-Based AWards ...........ccovviiiiiiiniiiiiic e 18
Australian Consumer GUATANTEES. .........curvieevrmimeiciieiniesisssssssssssesssssessenes S | Non-Pecuniary LOss .....ccccviiiiiiiiiiiiiiiiiiini s 18
Unfair Contract TEIMMS ....cvvreriiieeeeeieiiieeieieissseessse s se st sasasssseseseens 6 | Non-Pectuniary LSS ........cceueimuiuriiiiiiiiiisiiscscis s 19
Termination: Vitiating Factors:
AGICCIMENT ..ot 7| MSTAKE ettt 19
Breach ... 8 | MISIEPIESENTATION .....ovevieiieiciiiictci s 21
ReEPUAIALION ..o 9 | Misleading or Deceptive CONdUCE ... 24
ELECHON ..ttt 10 | UNdUe TNIUENCE ..voveeeeeiieieeeieie e 26
FIUSTIAtION ..ottt ettt 1O [ DDULESS .eouvvnierencitreerecireetetreetsee ettt stsee et sa st s et sest et saeseseaneneseneen 27
Unconscionable Conduct/Dealings ............cccocuiuiiiciciiininininincniscseenenns 29
Recission 31







Express Terms:

Topic: Relevant Law: Steps:
Methods of Incorporation:
Incorporation by 1. ‘[Plaintiff] may prove that [defendant] is bound to their promise to [conduct] through incorporation by notice.’
Notice:
2. To establish this, the court must find that the terms were available to [plaintiff] before the contract’s formation, and
that reasonable steps were taken to bring these terms to their knowledge or notice (Oceanic Sun Line; Thornton). On
the facts....”
Incorporation by 1. ‘[Plaintiff] may prove that [defendant] is bound to their promise to [conduct] through incorporation by signature.’
Signature:
2. Asestablished in L Estrange and affirmed in 7o/, a party is bound to the terms they have signed, regardless of whether

they read the document in question. The signatory must appear to the reasonable person to have intended to be
bound to the contract, which must take a valid contractual form (Curtis v Chemical Cleaning). On the facts...”

Consider (voiding factors):

Fraud, mistepresentation or non est factum ( 7o/l).

Incorporation by

Course of Dealings:

1.

‘[Plaintiff] may prove that [defendant] is bound to their promise to [conduct] through incorporation by course of

dealings.’

To establish a course of dealings, the court must find that the parties’ course of conduct was uniform and regular
before the agreement in question (McCutcheon; Balmain New Ferry Co Ltd). Moreover, it must establish that the
document relied upon in prior transactions was reasonably considered a contractual document (Réraldz). On the
facts...’
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