Caveats

e s 42 and s 43 makes unregistered interests vulnerable to defeat by later
registered proprietors

e There are some interests in land that cannot be registered e.g. equitable
interest under a trust (e.g. Bahrs (above))

e The caveat system protects valuable interests in land in the RPA

74F Lodgment of caveats against dealings, possessory applications, plans and
applications for cancellation of easements or extinguishment of restrictive
covenants

(1) Any person who, by virtue of any unregistered dealing or by
devolution of law or otherwise, claims to be entitled to a legal or
equitable estate or interest in land under the provisions of this Act may
lodge with the Registrar-General a caveat prohibiting the recording
of any dealing affecting the estate or interest to which the person claims
to be entitled.

e Caveats don’t change the nature of the interest the caveator claims, and they
don’t register it
o It stops any other registrations which allow the caveator to compete
with a later interest as an earlier equitable interests vs. a later

equitable interest
o This is the 4th priority rule which is still applicable in the Torrens

system — the RPA doesn’t say anything about priority between
unregistered interests so the general law still applies (Rice v Rice
(1854) 61 ER 646 when the equities are equal, the first in time
prevails)
m This rule was applied in Breskvars v Wall
m Note — an earlier equitable interest is likely to win in a
competition with a later equitable interest to prevent the strict
application of s 42 (registration)
e Other reasons for lodging caveats

Majority of e E.g. leases and easements implied by the common law
unregistered e But they are not enforceable against a RP because s 42 doesn’t
interests are say anything about being bound by legal interests

equitable but e Whether legal or equitable, unreqgistered interests must operate
there some that within the ss 42 and 43 framework

are legal e So when using the s 74F, a person can lodge a caveat

because of

common law

Caveats can be e |t can be done electronically (still requires proper VOI via a
lodged if there is professional) under s 74F(5)(b)(v)
fear of any e Ensure that the client actually has an interest in land e.g.
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improper o It can’t be aright derived from a contract unless that right

dealings creates an interest in land

o Unless a debt is secured by an interest in land like a
charge or mortgage, it won’t be caveatable

Lapsing Notices

e The RP will be notified when a caveat is lodged, and if they disagree with it
they can apply a ‘lapsing notice’ under s 74J(1) which
o Gives the caveator 21 days to apply to the Supreme Court for an order
allowing the caveat to remain, or
o By directly seeking a court order for the removal pursuant to s
74MA(1)
e When deciding whether the caveat should remain, it is a 2-pronged test
1. Is there a serious question to be tried?
2. On the balance of convenience should the caveat remain?
e (Caveats ‘without reasonable cause’
o It can cause monetary loss to RPs e.g.
m If a landowner is being prevented to transferring title, they may
be liable for damages for breach of contract
m [f alandowner cannot sell their land, they may still be liable to
pay mortgage repayments, rates and taxes
o Where the caveat should not be maintained, s 74P(1) RPA says

74P Compensation payable in certain cases
(1) Any person who, without reasonable cause—
(a) lodges a caveat with the Registrar-General under a provision of this Part,
(b) procures the lapsing of such a caveat, or
(c) being the caveator, refuses or fails to withdraw such a caveat after
being requested to do so,
is liable to pay to any person who sustains pecuniary loss that is
attributable to an act, refusal or failure referred to in paragraph (a), (b) or (c)
compensation with respect to that loss.

o Key question: Was the caveat lodged ‘without reasonable cause’?

o Bedford Properties Pty Ltd v Surgo Pty Ltd [1981] 1 NSWLR 106
stated ‘the foundation for reasonable cause must be, not the actual
possession of a caveatable interest, but an honest belief based on
reasonable grounds that the caveator has such an interest’

m The test has a subjective and objective element

m e.g. someone might honestly believe someone owes them
money (like child support) but there are no reasonable grounds
for that belief because the law is clear: caveats must relate to
interests in land
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New Galaxy Investments Pty Ltd v Thomson [2017] NSWCA 153

e Context: Judges on the Court of Appeal couldn’t agree whether there was an
equitable, and thus caveatable interest pursuant to a complex, messy
payment of $6 mil by the caveators to the vendors to an alleged right to have
a contract of sale novated in the caveator’s favour

e One of the questions: Did the Caveator have an honest belief on reasonable
ground that they had a caveatable interest?

o It would not always be the case, but in this one, the caveator had
relied on legal advice which had been given on the basis of adequate
instructions — even if the advice was erroneous — the caveator’s belief
was reasonable

e Is monetary loss ‘attributable’ to the lodgement or maintenance of a caveat
without reasonable cause? — look at the facts

Guirgis v JEA Developments Pty Ltd [2019] NSWSC 164

e Lodging a caveat has immediate legal effect and can have significant
commercial and financial consequences
e Facts

o Matrimonial dispute between Mr and Mrs Guirgis

o Mr Guirgis sought orders under ss 74MA and 74P RPA for the removal
of the caveat and for compensation against the defendant, Mrs Guirgis
(who is the sole director, secretary and shareholder)

o Atthe hearing, it was clear she did not have a caveatable interest in
the property and knew the whole time — she was ordered to remove it
and pay costs

e Main issue: The Conveyancer had either acted with reckless disregard for
obligations or had failed to meet the standard of care

e s 74F prescribes the persons who are permitted to lodge a caveat in respect
of land, s 74F(5) prescribes the procedural requirements that must be
satisfied

(v) the prescribed particulars of the legal or equitable estate or interest, or the right
arising out of a restrictive covenant, to which the caveator claims to be entitled...

(c) be verified by statutory declaration or, in the case of a caveat lodged
electronically, be verified in a way approved by the Registrar-General, and
(d) be signed by the caveator or by a solicitor or other agent of the caveator.

e ‘Prescribed particulars’ are subject to cl 7 and Sch 3 to the Real Property
Regulation 2014 (NSW); matters must be specified are

1. Particulars of the nature of the estate or interest in land claimed by the
cavator

2. The facts on which the claim is founded, including (if appropriate) a
statement as to the manner in which the estates or interest claimed is
derived from the registered proprietor of the estate or interest or the
primary or possessory applicant against which the caveat is to operate

39



	Introduction  
	Freehold estates 
	Fee Simple  
	Fee Tail 
	Life Estate 

	Leasehold Estates 
	Origins of Australian Property Law 
	Sydney and the origins of urban Australia  
	Development of modern Australia through land grants  
	Agriculture and the first land grants  
	Land Wars 
	Pastoralism 
	Pastoral Leases and Staying on Country  

	Beyond Pastoralism 

	Native Title  
	Fundamentals 
	Recognised Interests in Land  
	Numerus Clausus  

	Fixtures 
	SPIC Pacific Hydro Pty Ltd v Chief Commissioner of State Revenue (NSW) [2021] NSWSC 395 

	Sales of Land Contracts 
	Role of Equity in Contracts 
	No Written contract  
	No Contract at all  


	Torrens System 
	Old Systems Title  
	‘Chain of title’ 
	Priority Rules 
	(i)​Earlier legal interests vs later legal interests - nemo dat rule  
	(ii)​Earlier equitable interests vs later legal interests - bona fide purchaser rule  
	(iii)​Earlier legal interest vs later equitable interest 
	(iv)​Earlier equitable interest vs later equitable interest  
	(v)​Earlier mere equity vs later equitable interest (still applicable) 

	Summary  

	Torrens Deposited Plans  
	Deposited Plans  
	Strata and Community Plans of Subdivision  
	Stratum Plans  

	The Torrens Register 
	Becoming Registered  
	eConveyancing  

	Effect of Registration 
	s 42 Estate of registered proprietor paramount 
	s 43 Purchaser from registered proprietor not to be affected by notice 
	Flowchart to Determine Legal and Equitable Interests in Land 

	Foundational Torrens Cases 
	Frazer v Walker [1966] NZPC 2  
	Immediate v Deferred Indefeasibility  

	Breskvar v Wall [1917] HCA 70 

	Exceptions to indefeasibility 
	Fraud  
	Legislative Reform to Combat Fraud  
	Volunteers/Donee  
	Bogdanovic v Koteff (1988) 12 NSWLR 472  
	Volunteers who receive their title from a fraudster 
	118 Registered proprietor protected except in certain cases 


	Short-term Leases  
	42 Estate of registered proprietor paramount 

	In Personam Exception  
	Bahr v Nicolay (1988) 164 CLR 604   


	Caveats  
	74F Lodgment of caveats against dealings, possessory applications, plans and applications for cancellation of easements or extinguishment of restrictive covenants 
	Lapsing Notices  
	New Galaxy Investments Pty Ltd v Thomson [2017] NSWCA 153  
	Guirgis v JEA Developments Pty Ltd [2019] NSWSC 164 

	Competing Equitable Interests in the Torrens System 
	J&H Just (Holdings) Pty Ltd v Bank of New South Wales (1971) 125 CLR 546  
	Abigail v Lapin [1934] UKPC HCA 1  
	Perpetual Trustee Company Limited (ACN 0000 001 007) v Smith [2010] FCAFC 91  


	Co-ownership 
	Fundamentals  
	Co-owners at Law in Equity  
	In Law  
	In Equity  



	Ending a Co-ownership 
	Severance of a Joint Tenancy  
	Unilateral severance  
	Severance by Agreement  

	Severance Following a Course of Dealing  
	Severance by Homicide  
	Severance by Declaration of Bankruptcy  

	Mortgages  
	Fundamentals 
	Consumer Protection Law 

	Remedies of the Mortgagee (lender) 
	Mortgagee Power of Sale  
	How a Mortgagee Must Sell 
	The Equitable Duty 
	Statutory Duties  


	Remedies of the Mortgagor (borrower) 
	Almona Pty Ltd v Parklea Corporation Pty Ltd [2021] NSWCA 171  
	When a Mortgagor Successfully Proves the Mortgagee Sale was Bad 

	Leases 
	Formal Requirements  
	The Contract 
	The Registration  

	Implied Leases at Common Law  

	Substantive Requirements  
	Certainty of Duration  
	Exclusive Possession  

	Covenants  
	Quiet Enjoyment 
	Aussie Traveller P/L v Marklea P/L [1997] QCA 2 

	Against Assignment or Subletting 
	Boss & Ors and Hamilton Island Enterprises Ltd  [2009] QCA 229 

	Covenant To Pay Rent and Rent Review 
	Covenant To Repair 
	Covenant As to User  
	Option to Renew 
	Covenant By Necessary Implication 

	Assignment 
	Indemnity 
	Covenants That ‘Touch and Concern’ the Land  

	Remedies for Breach of Lease 
	Forfeiture 
	Waiver 
	Notice 
	How a landlord forfeits a lease 
	Relief Against Forfeiture  


	Easements 
	Creating Easements  
	Express Grant or Reservation  
	s 88B Instruments 
	s 88K Conveyancing Act 1919 
	Easements in Gross  
	Implied Easements at Common Law  

	Novel Easements  
	Hill v Tupper [1863] EngR 493 
	Re Ellenborough Park [1956] 1 Ch 131  
	Clos Farming Estates P/L (Rec. and Man. Appt.) v Easton and Anor [2001] NSWSC 525 

	Interpretation of Easements  
	Westfield Management Limited v Perpetual Trustee Company Limited [2007] HCA 45 

	Extinguishment of Easements  
	Treweeke v 36 Wolseley Road Pty Ltd [1973] HCA 27  

	Freehold Covenants  
	The Legal Technicality  
	Common Law 
	Equity  
	The burden of covenants  
	The owner of the burdened land must have notice of the covenant 
	The covenant must be restrictive (negative), not positive 
	Covenants must benefit the covenantee’s land  
	The covenant must be intended to run with the covenantor’s land 

	The benefit of covenants 


	Enforceability of freehold covenants  
	Levi v Spicer [2001] NSWSC 924  

	Intersection between freehold covenants with public planning regimes  
	On ongoing operation of freehold covenants  

	Strata and Community Title  
	By-law making power  
	Cooper v Owners of Strata Plan No 58068 (2020) 103 NSWLR 160  

	Interpretation of by-laws  
	Owners Corporation SP6531 v Elkhouri; Owners Coporation SP6534 v Perpetual Corporate Trust Ltd [2024] NSWCA 279 

	Personal Property 
	Transferring title to choses in action  
	Assignment of debts 

	Sale of Goods 
	Passing of Property  
	DFS Australia Pty Ltd v The Comptroller-General of Customs [2017] FCA 547  

	Nemo data quod non habet  
	Haines Bros Earthmoving Pty Ltd v Rosecell Pty Ltd  [2016] NSWCA 112  
	Other Exceptions  



